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EXTENSION OF GOVERNMENT GUARANTY TO CARRIERS BY 

WATER. 



Committee on Interstate and Foreign Commerce, 

House of Representatives, 

Monday^ July 11^ 1921, 

The committee met at 10 o^dock a. m., Hon, Samuel E. Winslow 
(chairman) presiding. 

The Chairman. Gentlemen of the committee and others present, 
we will begin hearings on bill H. R. 7100 and I will ask Commissioner 
Clark of the Interstate Commerce Commission, to appear now, if he 
chooses to do so. 

STATEMENT OF UB. EDOAK E. CLABK, CHAIBUAN INTERSTATE 

COMMEECE COHHISSION. 

Mr. Clark. Mr. Chairman, this measure seems to be identical, in 
jDurpose at least, with H. R. 5963, in ih^ third session of the Sixty- 
sixth Congress, on which hearings were held by this committee, and 
at which I appeared on February 24, 1921. 'f he statement or testi- 
mony that I gave at that time is to be found on page 5 and succeeding 
pages of the printed report of that hearing. If it is desired, I will 
summarize that statement, or I can refer to it and say that I have 
no different views now from those expressed at that time. 

The Chairman. Would it be agreeable to you to submit your letter 
as the expi'ession of your views on this subject? 

Mr. Clark. Yes. x ou refer to the letter in response to your re- 
quest for a report on the bill ? 

The Chairman. Yes. 

Mr. Clark. Yes ; I will submit that as an expression of my views. 

The Chairman. Will you read that letter, Mr. Clark, and make 
such comments on it as you desire? Then, if the committee does not 
care to dejbain Mr. Clark any longer, we can excuse him. 

Mr. Clark. This letter is dated June 17, 1921, and is addressed to 
Chairman Winslow, as follows: 

In your communication of the 15th instant, you submitted copy of bill H. R. 
7100, and called attention to the similarity between this bill and H. R. 6313, 
on which you received report from me on .Tune 3. 

My letter of June 3, with reference to H. R. 6313, expresses tiie views of the 
commission also with regard to H. R. 7100. The purposes of the measures are 
the same. The only distinction between them is that in H. R. 7100 some few 
minor corrections have been made and section 2 has been added, provldlnjc that 
the passage of this amendatory act shall not affect any rights or benefits con- 
ferred by the original subdivision (a) of section 209, nor be construed to exclude 
any beneficiary embraced within the terms of the original act. This proviso 
certainly is not objectionable. It is advisable as a matter of precaution. 
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Now, as of course everyone recognizes, the purpose of this measure 
is to permit carriers that were not under railroad ownerehip or oon 
trol, and that were taken under Federal control and were under Fed- 
eral control at the time that control terminated, to have the benefits, 
whatever they may be, of the guaranty under section 209 of the tran^- 

Eortation act. The original measure on which hearings were hau 
efore was, as the report of the hearings will disclose, intende<! 
primarily to benefit, or to make eligible to those benefits, the iler 
chants & Miners Transportation Co. It was believed that there wa> 
no other water carrier in the same situation that that carrier was in. 
and I pointed out at that time that the bill would only make that 
carrier eligible to the guaranty and that it was impossible to esti 
mate what the guaranty under section 209 for the guaranty period 
would be until the question of the standard return of the carrier for 
the period of Federal control had been determined. This and a few 
other water carriers were taken over by the President under a se<x)nd 
proclamation issued on April 11, 1918. The director general in a 
somewhat summary fashion attempted to surrender control of this 
carrier some time before Federal control terminated. The coriv- 
spondence between the director general and the Merchants & Miners 
Transportation Co. relative to that passed, in the main, during 
March, 1919. The company finally took back its properties, under 
an agreement between the director gjeneral and the company that it 
would in no wise prejudice the position of either the administration 
of the transportation company with regard to the question of com- 
pensation. Later on we were asked to appoint a board of referee? 
to determine the question of the compensation of this carrier for the 
period of Federal control. Such a board was appointed, and it made 
its report on October 4, 1920. There developed in that proceeding, 
as there has developed in the negotiations between the director gen- 
eral and the company, a controversy as to whether or not the trans- 
portation company was under Federal control when Federal control 
teiminated. The referees found that it was, and made a finding as 
to the amount of compensation to which it was entitled. I understand 
that at the time, and, so far as I know, at the present time, that de- 
cision of the referees has not been accepted, although I do not state 
that positively as of the present time, because they may have com- 
promised their diflPerences without the fact coming to my knowledge. 

Mr. Sanders. It has not been accepted, as I understand. 

Mr. Clark. That is my understanding, and that leaves the qnes- 
tidn where it was before. If this bill should become a law, so far as 
that company is concerned, it will be eligible to claim the guaranty 
under section 209, but no certificate can be made for it until the 
standard return for the Federal-control period has been determined, 
because the guaranty is based squarely upon the standard return. At 
the time of my former appearance here I presented and the com- 
mittee ordered printed a copy of the finding of the board of referees, 
and that appears beginning on page 17 of the report of the former 
hearing. At that hearing I was asked by a member of the committee 
a question, which concluded in this way : 

It is but simple justice to treat an persons who suffered a loss aUke. Why 
should not Congress do that? We have the power. There Is no question about 
that. It is not unconstitutional. It is not unconstitutional to do justice. Why 
not do justice to the water lines as well as to the rail lines? 
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I answered: 

If you want my opinion, I think in morals and in equity tliat you should. 

T have not changed that view. I understand that there have been 
some suggestions about amendments to this bill so as to include other 
water carriers or other classes of water carriers in addition to those 
covered by the provisions of the bill as it appears. I had some cor- 
respondence on that subject with representatives of the Chesapeake 
Steamship Co. — I think that is the technical name of the carrier — r 
and some with members of the committee. With regard to that com- 
pany, I simply pointed out that it is owned jointly by the Southern 
Kailway Co. and the Atlantic Coast Line Railroad Co., the former 
owning two-thirds and the latter one-third of the caj)ital stock. The 
Atlantic Coast Line Railroad Co. accepted the provisions of section 
^09, and comes within the guaranty. The Southern Railway Co. did 
not accept the provisions of section 209, and, therefore, had no guar- 
xinty. The Merchants & Miners' Transportation Co. did accept the 
provisions of section 209 within the time limit fixed by the trans- 
portation act. At the former hearing I was asked as to the reasons 
for that action on the part of that company, and I said in substance 
that my guess was that it was out of an abundance of caution; I 
have no more knowledge now as to the reason for that action than I 
had at that time, but it seems to me to be a proper precaution for 
the company to take in view of the controversy that it had with 
the director general as to whether or not the steamship line was under 
Federal control when Federal control terminated. 

Mr. Barkley. Would you say that companies that, under the law, 
were not included in the guaranty could be estopped from filing 
claims under the guaranty if this bill were passed, by the fact that 
they had not accepted it ? If they were not included they would not 
be required to accept. 

Mr. Clakk. This bill proposes to modify one of the paragraphs of 
section 209 by including therein any carrier by water not controlled 
by any railroad company, but it, like all other carriers, would be 
subject to the provisions of another part of section 209 that the pro- 
visions of that section shall not apply to any carrier that does not 
accept the terms of that section. 

Mr. Barklet. Is that quite fair to those who did not accept be- 
cause they were not included, or if we pass a retroactive law to in- 
clude them, ought they to be given a reasonable time within which 
to file their acceptance under this law ? Should we presume that they 
would accept something that did not apply to them at the time the 
law was enacted? If this bill were to become a law, should it not 
apply to all of them, or to all who would come in, giving them a 
chance to file acceptances, whether they did so originally or not? 

Mr. Clark. That question, I think, hinges entirely upon the view 
of justice and liberality to the carriers that the committee or Con- 
gress might take. The carrier that accepted the provisions of section 
209 agreed with the Government that its net operating income for the 
six months' guaranty period should not be less than its standard 
return for the corresponding six months' period during the test 
period, but that if the carrier during the six months' guaranty period 
earned a larger income than that, the excess above that amount re- 
verted to the Government. It was not entirely one-sided. 
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Mr. Barkley. Suppose there are two steamship companies that mi** 
in exactly the same situation ; we will suppose that the Merchants i't 
Miners' Transportation Co. is one and that some other steamship com- 
pany, or the Chesapeake Steamship Co., is the other, and that the 
law did not apply to either of them, so far as the guaranty is con- 
cerned. Now, we will assume that the Chesapeake Steamshix^ Co. 
desired to file its acceptance of the guaranty, butj upon looking into 
that law, saw that it did not apply to it and that it was no use for it 
to file an acceptance; but suppose the Merchants & Miners' Trans- 
portation Co., taking time by the forelock, did file its acceptan<\». asJ 
a matter of equity ought the other company to be barred because it' 
did not file its acceptance under a law that did not apply to it, ^^•hiIe 
the mere filing of the acceptance by a company to which the law did 
not apply would result in the guaranty provided under this law ? 

Mr. Clark. I suppose there is room for argument on both side- 
of that question. 

Mr. Denison. It seems to me that we would have to go into the 
question of the motives that were back of the failure to file the a< - 
ceptance. It seems to me that Congress would have to go into :iii 
analysis of the motive. 

Mr. Barkley. Will it go into the motive of the one that did file i 

Mr. Denison. No; in that case 

Mr. Barkley (interposing). Where the law did not require either 
being filed ? 

Mr. Merritt. There is the question, also, of whether the filin<: of 
the notice had any effect of any sort. 

Mr. CLark. It has had no enect up to the present time. 

Mr. Barkley. Under the law it could not have any. 

Mr. Clark. Section 209 says that this provision shall not apply 
to any carrier that does not, before the expiration of a sj)eciHe<l 
date, file its acceptance of all the terms of that section. 

Mr. Barkley. That was only intended to apply to companies that 
the law gave the guaranty to, but it did not give it to the Mei- 
chants & Miners Transportation Co. or any of those other steam- 
ship companies that were not operated in connection with railroad 
companies, and so it seems to me that as a matter of justice and 
equity they should all stand on the same basis, whether they filed 
acceptantes or not. If this is made retroactive to apply to one of 
them, the mere fact that it has filed an acceptance should not jrive 
it an advantage over those that did not file acceptances, because the 
law did not require them to do so, and could not compel them to 
do so. The fact that they did not, should not operate against them. 

Mr. Clark. I think that technically, if this bill should become a 
law as it stands now, the fact that the Merchants & Miners Trans- 
portation Co. did file an acceptance would entitle it to claim and 
have consideration of its claim for guaranty, Avhile if there were 
another steamship company in exactly the same circumstances, 
except that it did not file an acceptance, it would be outside. 

Mr. Sanders. As a matter of fact, under the terms of the hill, 
that question is more or less academic, for under the terms of the 
bill there is only one carrier, or only one water carrier, which was 
under Federal control at the termination of Federal control which 
was not controlled by a railroad company. Is not that true? 
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Mr. Clark. As I understand it, that is true, but I am still in the 
position I was in at the former hearing, I am not willing to assert 
that as a fact, because even as to this company the question of 
whether or not it was under Federal control when Federal control 
terminated is a controverted question which may require judicial 
determination. As I pointed out, we have had a great deal of 
difficulty in determining as to the various carriers whether they 
were ever under Federal control, or whether they were under Fed- 
eral control when it terminated. For that reason I am not willing 
to say with positiveness that a carrier was or was not under Federal 
control until the matter has been fully investigated and determined. 
The board of referees believed that the carrier was under Federal 
control at the termination of that period. 

Mr. Sanders. Of course, if it should be judicially determined 
that the Merchants & Miners Transportation Co. were not under 
Federal control at the termination of Federal control, this act would 
confer no benefits. 

Mr. Cjlark. None whatever. They would have no claim either 
under any of the provisions of section 209 or under this bill. 

Mr. Lea. If the report of the board of referees should be ap- 
proved, would there be any necessity for this legislation? 

Mr. Clark. There would be, because the report of the Board of 
Referees covers only the Federal control period, and this covers the 
guaranty period oi six months succeeding the surrendering of the 
properties to their owners. As I have said before, the guaranty is 
measured by the standard return for a corresponding period during 
the test period, and, therefore, you can not determine the guaranty 
of any carrier until the standard return has been determined, and 
the standard return is what is in controversy under the findings of 
the refereea 

Mr. HuDDLESTON. May I ask under what authority the referees 
were appointed? 

Mr. Clark. Under the authority of section 3 of the Federal con- 
trol act. 

Mr. HuDDLESTON. Do I understand that an appeal, or other pro- 
ceeding, questioning the rightfulness of the referees' decision is being 
prosecuted ? 

Mr. Clark. I can not say that it is being prosecuted. The carrier 
affected by such a decision has the right to accept it or to decline it 
and appeal to the Court of Claims. The President has the right to 
accept the finding of the referees or decline to accept it, and that, in 
turn, forces the carrier to sue in the Court of Claims. 

Mr. HuDDLESTON. Has the President acted in that respect? 

Mr. Clark. I understand that the carrier has not been willing to 
accept the decision of the Board of Referees. 

Mr. HuDDLESTON. The carrier has not been willing? 

Mr. CiiARK. That is my understanding. 

Mr. HuDDLESTON. I was under the impression that the referees had 
decided in favor of the carrier. 

Mr. Clark. Well, that is a question. Mr. Kent corrects me. He 
says that the carrier desired to accept it, but the President declined. 

'Mr. Huddijeston. So long as the Pi-esident will not accept, the 
carrier has no recourse except to sue in the Court of Claims. 
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Mr. Sanders. As I understand it, the matter is not now in the 
Court of Claims, but is hanging fire pending negotiations between 
the President and the company. 

Mr. HuDDLESTON. As a matter of law, the matter stands just as 
though no finding of the referees had been made at all ? 

Mr. Clark. Except that if suit is brought in the Court of Claims 
the findings of the referees will be prima facie evidence. 

Mr. HuDDLESTON. If the Court of Claims should find that the 
carrier was not, as a matter of fact, under Federal control upon 
the relinquishment of control in March, 1920, this bill would be 
useless and would have no effect ? 

Mr. Clark. It would be useless and the findings of the referees 
would be of no effect. 

Mr. HroDLESTON. Would you consider it advisable to have the 
decision of the court on that point before Congress takes any action? 

Mr. Clark. I would not think that that was especially desirable. 
There is a possibility that the director general and the claimant may 
get together and agree upon a settlement for. the Federal control 
period, in which event if this bill were the law the claim would be 
Drought forward. 

Mr. HuDDLESTON. The passage of this bill would be to anticipate 
that the director general would agree with the carrier or that the 
carrier would be successful in the suit, one or the other? 

Mr. Clark. Yes, sir. 

Mr. HuDDLESTON. Can you give us some information as to the 
amount involved in the matter, so far as the Merchants & Miners' 
Co. is concerned ? 

The Chairman. As I understand, the representative of the Mer- 
-chants & Miners' Co. has that information. 

Mr. Clark. In my former testimony I showed that the Mer- 
<ihants & Miners' Co. filed a claim with the board of referees for 
compensation, based on income amounting to $826,380.68, for depre- 
ciation, $298,049.35 for operating losses, less depreciation, $84,- 
569.73, a total of $1,219,828.10. The company's water line operating 
income, which corresponds to railway operating income, for the 
three vears included m the test period was, for 1915, $618,027.59: 
for 1916, $1,074,744.65, and for 1917, $303,797.46. In round num- 
bers that would aggregate for the three years included in the test 
period slightly over $2,000,000, and that would be divided by three 
to get the annual, which would make it somewhere about $700,000. 

Then for the guaranty period in round numbei's and roughly 
approximated it would be one-half of that, and assuming that those 
claims are sustained the average of the three years would be $665,- 
523.24, but those figures and any computations based upon them 
are necessarily complicated by the fact that during the test period 
this company operated 23 or 24 boats, but at the time they were taken 
over by the (xovemment under Federal .control they had only 14 
in operation, and only 14 were taken over, so that there must be 
an adjustment between the earnings during Federal control of the 
14 boats as compared with the earnings of the 23 boats during the 
test period. 

Mr. HuDDLESTON. As a result of those calculations can you give us 
roughly an idea of what is involved to this company in the six 
months' guaranty ? 
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Mr. CiARK. I think the most accurate estimate which can be made 
of that would be the findings of the referees. On the question of the 
first claim based on income, which was $826,380.68, the board found 
that the carrier was entitled to 65.971 per cent of that, or $439,052 
per year, and pro rata for fractional parts of a year. The claim for 
•depreciation amounted to $298,049.35. 

Mr. Barkley. The question of depreciation would not enter into 
the question of guaranty ? 

Mr. CiiARK. No; that claim was disallowed anyhow. The third 
•claim for oj)erating losses was disallowed. So it can be suggesed 
i\'ith approximate accuracy that the board found the annual income 
to which the carrier was entitled was $439,052 for each year and 
pro rata for fractional parts of the year. 

Mr. HuDDLESTON. The guaranty would be one-half of that? 

Mr. Clark. The guaranty for six months on that basis would be 
about $250,000. 

Mr. HtJDDLESTON. That is the amount involved ? 

Mr. Clark. Eoughly. 

Mr. HuDDLESTON. Can you give us some idea as to the amount 
involved in the Chesapeake Steamship Co. claim? 

Mr. Clark. I know nothing about it. There has been no referee 
appointed in that case, no investigations, and no findings. As I 
have said, the company was owned two-thirds by the Southern 
Kailway, and the Southern Railway did not accept the provisions 
of section 209, made no claim for the guarantjr, and no attempt has 
been made to figure it, either for the test period, the Federal con- 
trol period, or the guaranty period with regard to the Chesapeake 
Steamship Co. 

Mr. HuDDLESTON^ That company was held to be under the control 
of a railroad? 

Mr. Clark. There is no doubt of that. It is under the ownership 
of two railroad companies, one of which, owning one-third of the 
«tock, did accept the guaranty, and the other of which, owning two- 
thirds of the stock, did not accept it. 

My. HuDDLESTON. What would be your view as to the significance 
of that action? Does it seem that tne company itself accepted the 
guaranty or refused it? 

Mr. Clark. It did accept it, as I recall. That is, it filed with us 
an acceptance of it. 

Mr. HuDDLESTON. It attempted to accept it? 

Mr. Clark. That is my recollection. 

Mr. HuDDLESTON. The thought I had was whether a finding of 
joint ownership by the two railroad companies would preclude that 
companv from participating in the guaranty? 

Jlr. Olark. I think it is precluded without additional legislation 
to include it. 

Mr. HuDDLESTON. The fact that a majority of the ownership was 
in a railroad company which did not accept the guaranty precludes 
the subsidiary from the benefits of the guaranty ? 

Mr. Clark. As to my understanding of the proposition ; yes. 

Mr. HuDDLESTON. Although the minority ownership did accept the 
guaranty and the concern itself attempted to accept it? 

Mr. Clark. Where railroad-owned or controlled boat lines were 
taken under Federal control and certificates had been made as to the 
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fimount due under the Federal control period or under the guaranty 
period, I think that in every instance the operations of the boat lines 
have been included with the owning or controlling railroad company 
and separate settlements have not been made for the boat lines. 
Whether or not the Atlantic Coast Line included its share of tlie 
Chesapeake Steamship Co. in its claim, I am not advised at the 
moment. 

Mr. HuDDLESTON. Is there a copy of the report of the referees in 
the hearings? 

Mr. Clark. Yes, sir. 

Mr. H*uDDLESTON. Does it recite the facts and discuss the merits 
of the controversy as to whether this carrier was in Federal control i 

Mr. Clark. Quite fully. 

Mr. HuDDLELSTON. I did not know whether it included a statement 
of the facts or was merely a decision ? 

Mr. Clark. It recites all the pertinent facts. 

Mr. Graham. I understand that the referees were appointed in 
this particular case under the provisions of the transportation act 
of 1920? 

Mr. Clark. Yes, sir. 

Mr. Graham. Some legal question has been raised as to whether 
that wiELS properly done ? 

Mr. Clark. If the carrier was not under Federal control, and some 
contention is made that it was not, of course, the findings of the 
referees will be invalid. 

Mr. Graham. Do you know how long the President has had this 
report ? 

Mr. Clark. It wasv issued in October, 1920, and served on the 
parties at that time. 

Mr. Graham. I suppose the parties have presented briefs to the 
President in support of their contention? 

Mr. Clark. I can not speak authoritatively as to any negotiations 
since the report of the referees was served. 

Mr. Graham. Do you know whether the President, in his consid- 
eration of the matter, is taking into account the possibility of his 
having no legal jurisdiction over the subject matter? 

Mr. Clark. I am not advised as to just what points their differ- 
ences now hinge upon. 

Mr. Graham. It occurred to me that if the President was going 
to decide the matter ultimately and by his decision the company 
might possibly get the guaranty, this legislation might be unneces- 
sary, but if it should go off on the question of jurisdiction, then 
legislation would be necessary. 

Mr. Clark. I think if the President should reach a settlement 
with this company ; or, illustratively, if the President should accept 
the award of the referees, that would entitle this company to pay- 
ment for the Federal control period of the amount found and 
awarded, but it would not give it any rights under section 209 of 
the Transportation Act. 

Mr. Graham. The rights that are involved in the claim already 
filed. 

Mr. Clark. Because under section 209 the class of carriers en- 
titled to the guaranty was specified and this is of a class not speci- 
fied. 
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Mr. Graham. Are there any other rights or privileges which it 
is now seeking to assert ? Would it receive subsequent benefits other 
and aside from the amount of money? 

Mr. Clark. I can not see that the passage of the bill would confer 
anything except the right to claim the guaranty. The amount of 
the guaranty would depend upon the amount of its standard return 
for the Federal control period. If the President should accept the 
findings of the referees, then the basis for the amount of its guaranty 
would be &xed. There would be nothing involved except the Gov- 
ernment would give it that amount of money for the guaranty dur- 
ing the six months following the period of Federal control during 
which this company operated at a very substantial deficit. 

Mr. Graham. It the President should accept the report of the 
referees and agree with the company on the amount fixed, and come 
to a final settlement, would there be any way that the matter could 
be Questioned? 

Mr. Clark. I do not think so if they reach an agreement and have 
a final binding settlement, which, I am informed, is approved by 
the board of directors of the carriers. 

Mr. Graham. If this bill is passed would this company receive 
benefits to which it was not entitled under the existing law and when 
other companies or concerns in a similar condition would not receive 
as much consideration? 

Mr. Clark. No ; I know of no other company situated just as this 
one is. The Chesapeake Steamship Co. seems to me to stand in the 
^ame position, except for the fact that its stock is owned by the two 
railroad companies I have named, while in 4ihe case of the Merchants 
& Miners' Co. there is no railroad control or ownership ; it is an in- 
dependent water carrier, so far as ownership is concerned. 

Mr. Graham. Of course, irrespective of whether they filed an ac- 
ceptance or whether they did not, if their property was in fact used 
by the Government and they were caused to suffer certain losses, so 
far as the justice of the case is concerned, it would seem that one 
mi^ht be as properly entitled to relief as the other? 

Mr. Clark. Yes, sir ; except as to the weight that should be given 
to the fact that the one made the agreement before the results of the 
guaranty period were known, it iock some chance of good times and 
lots of business and returning some earnings to the Government. 

Mr. Graham. In other words, you are rather of the opinion that 
these companies having the right of option, after they exercised their 
option, perhaps, should be held to it? 

Mr. Clark. Yes. It seems to me that the Government made a 
fair offer to the carriers that had been under Federal control. It 
said, " We will guaranty you for these six months your return which 
must be no less than for the correspoding six months of the test 
period," whi<;h in substance meant that we will extend the compensa- 
tion an additional six months if you agree with us that if you earn 
more than that you will turn it back to the Government. It was well 
known here in Congress and by everybody else that it was essential 
that there should be substantially a higher level of rates put into 
effect in order to avoid deficits that had been piling up under Fed- 
eral control. Nobody knew what the Government would do, or what 
the result would be, how soon business would begin to fall off after 
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the termination of the war and after Federal control. Practicallj^ 
all of the carriers that had been under Federal control accepted the 

Provisions of the act. One, the Southern Railway^ did not and it 
appened to be the owner of two-thirds of the capital stock of the 
Chesapeake Steamship Co. 

Mr. Graham. Have you any reason to believe that the Merchants 
& Miners' Co. thought at the time that they filed their acceptance 
that they came under the law ? 

Mr. Clark. I had no advice as to what they believed or just what 
they had in mind. I assume that they were clinging to the conten- 
tion they had made all the time, that they were under Federal control 
when Federal control terminated. They filed the acceptance as an 
extra precaution and to put themselves in a position so they could 
not be accused of neglect in looking after their own interests and 
doing everjrthing in their power to protect their interests. 

Mr. Graham. How long was it before the expiration of the period 
of Government control tnat the director general relinquished Gov- 
ernment control .over this company ? 

Mr. Clark. The Railroad Administration apparently attempted 
to relinquish control of this carrier in December, 1918, when the 
director general first issued his notice of relinquishment. 

Mr. Graham. And the President proclaimed that the period of 
Government control ceased? 

Mr. Clark. Oh, no. The period of Government control did not 
cease until March, 1920. This carrier was taken over by a second 
proclamation of the President, issued in April, 1918, the gi'eat ma- 
jority of the carriers having been taken over as of January 1, 1918. 
Then, in December, 1918, the director general issued his order relin- 
quishing this and some other water carriers. This carrier refused 
to accept it as a legal relinquishment. Negotiations were carried on 
until the latter part of March, 1919, when they reached an agree- 
ment that the company would take the property and operate it, but 
that neither the company nor the Government relinquished any rights 
by that change in operation. 

Mr. Graham. From December, 1918, until the period of Govern- 
ment control expired in March, 1920, this company was operated and 
its property conducted by its own officers ? 

Mr. Clark. I think there is room for a good deal of diflPerence of 
opinion as to whether it operated from December until the latter 
part of March. 

Mr. Graham. March, 1919? 

Mr. Clark. Yes, sir. The director general operated the line under 
substantially the same officers, not all of them, but the officers he did 
retain were men who had been in the employ of the company. There 
is a period of controversy between December, 1918, and the latter 
part of March, 1919, when they were negotiating. There was no re- 
linquishment until the latter part of March, when they reached an 
agreement that the company would take the properties and operate 
them, but neither the company nor the Government would thereby 
prejudice any of their rights. 

Mr. Graham. Then there was approximately a year of private 
operation ? 

Mr. Clark. Yes, sir. 
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Mr. Graham. While the director general was in charge of the 
actual operations of the company, yet from December to March, 1919, 
did the oflScials operate under his orders or under the orders of the 
owners of the company? 

Mr. Clark. I do not believe that I can safely answer that question 
categorically. On February 13, 1919, the general counsel of the Rail- 
road Administration said in a letter to the president of the Mer- 
chants & Miners' Transportation Co. : 

I take it that regardless of the legal question as to whether the director gen- 
eral had the power to relioquish the boats, you must recognizie that it is your 
duty to so act in the premises as to minimize the loss to the utmost extent. 

They were at odds as to whether or not they were under Federal 
control. 

Mr. Graham. Perhaps, Mr. Commissioner, you can tell us upon 
what line of argument did the company contend that it was not 
being properly relinquished bv the director general? 

Mr. Clark. I think I would rather let Mr. Kent tell you about 
that, Mr. Graham, because he is the legal adviser of that company. 
Those contentions were not made before us — ^there had been negotia- 
tions and contentions carried on entirely independent of any connec- 
tion with us, and I am not familiar enough with them to attempt to 
testify as to them. 

Mr. Graham. That is all. 

Mr. HocH. The argument is made that this company, though not 
under the law as to the guaranty, is entitled to more consideration 
than it would have been if it had not filed an acceptance, because by 
filing the acceptance it took chances of loss by virtue of earning 
more than the standard return. Now, if this company, as a matter 
of fact had earned during that period more than the standard return, 
would the Government be in a position to enforce anything by virtue 
of the acceptance under a law that did not apply ? 

Mr. Clark. No, sir; the Government would not, in my judgment, 
have been able to assert any claim against the carrier, and I assume 
that if that result from operations had occurred, the Government 
would not now be attempting to amend the law so as to enforce a 
claim for the excess, whatever it might have been. 

Mr. HocH. Then, as a matter of fact, there was not much of a 
gamble involved in the acceptance, because if it went one way, the 
argument would be made that the acceptance should entitle to special 
consideration. If the results were otherwise, it would be held by the 
company that they should not be forced to lose anything by virtue 
of the acceptance. 

Mr. Clark. I do not think there was much gamble, so far as this 
company was concerned. The facts are these : 

In March, 1919, in round figures, they had a deficit of $48,000, 
for April a deficit of $82,000, for May a deficit of $41,000, for June 
a deficit of $18,000, for July a deficit of $9,000, for August a net 
return of $41,000, for September a deficit of $10,000, for October a 
deficit of $13,000, for November a deficit of $10,000, and for December 
a deficit of $95,000. For January, 1920, the deficit was $88;000, and 
for February, 1920, there was a deficit of $170,000. 

Mr. NeWton. Possibly this has been brought out before, but I was 
not present : What I am interested in finding out is how it was that 
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this company was not included within the terms of the transporta- 
tion act ? 

Mr. Clark. You mean under the guaranty? 

Mr. Newton. Yes, sir ; under the guaranty. 

Mr. Clark. I could not attempt under the rules of evidence to 
prove it, but I think it was because nobody anticipated a situation of 
this kind. 

The Chairman. I think I am as well qualified, probably, as anyone 
to answer that question, in view of my service on the committee 
during the consideration of the bill. As a matter of fact, neither 
(luring the work of the committee in its preparation of the bill nor 
in conference did anyone ever think of that. It was never brought 
up and nobody thought of it. 

Mr. Newton. The question did not come up at all. 

The Chairman. No; it did not. It was not brought up by any- 
body in any of the meetings. 

itr. HuDDLESTON. Did the Merchants & Miners Transportation 
Co. file a claim under the guaranty provision with the Interstate 
Commerce Commission? 

Mr. Clark. It has not. 

Mr. HuDDLESTON. Has the question of whether or not thefy are 
Avithin the terms of the guaranty been adjudicated by the commission 
or anyone else ? 

Mr. Clark. It has not, because it has, I think, been accepted with- 
out dispute that the carrier is, for the reasons stated by the chairman 
and under the circumstances that surrounded and now surround it. 
not eligible under section 209 for the guaranty. 

Mr. HuDDLESTON. That is generally agreed ? 

Mr. Clark. I think that is agreed. 

Mr. Webster. Mr. Clark, assuming for the purposes of my ques- 
tion that this company was under Federal control at the time when 
Federal control terminated — because otherwise we agree there would 
be no right to come either under the act as it was originally passed 
or Under this amendatory act — ^but, assuming that it was under Fed- 
eral control, if the act oi 1920 by its terms did not include this com- 
pany, neither would it have included any number of companies 
similarly situated, so that the principle of this bill is sound or un- 
sound, leaving out of mind altogether the number of companies in- 
volved in it. 

Mr. Clark^ I think so. The bill would include any other com- 
panies that may discover that they are in the same circumstances, 

Mr. Webster. Now, as to the companies that were included in the 
transportation act, they were required within a certain specified time 
to file a notice as to whether they would take the benefit of the 
guaranty and agree to pay the Government the excess, if any, or 
would disclaim the guaranty and take their chances and retain what 
they earned during the guaranty period. Now, it seems to me quite 
plain that no legal right or liability can attach to a company merely 
because it filed an election under a law which did not apply to it. 
So that under the circumstances presented here we would have the 
(jovernment making a return to this company of a definite amount 
of money, notwithstanding the fact that the Government never at 
any time had any chance to recapture the excess, if there had been 
any excess during the guaranty period. Is that the fact? 
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Mr. Claks:. Technically and Ic^Uy, I think that is true. 

Mr. Wjebster. Then, is the principle of this bill sound? Does it 
not confer upon this company a benefit that no other company under 
the act ever had ? 

Mr. Clark, Well, it does and does not. This company contended 
from the time, in December, 1918, when the director general at- 
tempted to relinquish it, that he was not proceeding in a lawful 
manner; that it was under Federal control, ahd it indicated its de- 
sire and willingness to accept the provisions of section 209; but it 
could have had no knowledge, except that which any carrier could 
have had, as to the residt of the operations during the guaranty 
period. 

]Mr. Webster. That is a moral consideration. 

Mr. Clark. Yes. 

Mr. Webster. As showing good faith on the part of the company ; 
but the fact remains, nevertheless, that if that company had earned 
more during the guaranty period than tl]te amount of the guaranty 
it could have retained that excess, and there would have been no 
power on the part of the Government to reclaim it. 

Mr. Clark. I think that is true, and, as I said a few minutes ago, 
I presume the Government would not undertake to reclaim it by 
post-mortem legislation. It comes to a question of liberality on 
the part of the Government and the recognition of a moral obli- 
gation. 

Mr. Webster. It c^ould not reclaim it if it wanted to. If the com- 
pany under the law, is it then stood, acquired legitimately a ^ven 
amount of return, the Government could not retroactively deprive it 
of any part of it under the due process clause of the Constitution. 
It would be the company's money and the Government could not 
constitutionally take am^ part of it. 

Mr. CiABK. it could not do it unless the acceptance of the guaranty 
had some standing in law. 

Mr. Webster. Could the acceptance of the guaranty by a com- 
pany not included in the act have any legal effect ? 

Mr. CiiARK. You are now asking me some questions of law that 
will come before the Court of Claims, if they do not settle this 
decision of the board of referees. 

3Ir. Webster. I have no hesitation, Mr. Commissioner, in asking 
you legal questions, because I feel you are perfectly competent to 
answer legal questions. 

Mr. Barkiey. How many railroad companies and steamship com- 
panies have contested the Government's action in attempting to 
relinquish them from Federal control during the period of Federal 
control ? 

Mr. Clark, I can not recall any that have contested it more 
tenaciously than this company. 

Mr. Barklet. Did not all the railroads that were released contest 
the authority of the director general to relinquish them ? 

Mr. Clark. They challenged the right to do it, but, speaking 
generally, so far as I am advised, it was the short-line railroads 
that contested, and they were relinquidied from Federal control by 
notice stating that there was doubt as to whether they had ever 
been under Federal control, but that if they were they were now 
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relinquished. A committee representing the Short Line Railroad As- 
sociation had a conference with the general counsel of the direct <ir 
general, and, as a result of it, there was devised the so-called short- 
line contract which the director general entered into with those 
various roads, and, so far as I know, none of them contested any 
further the fact that they had been relinquished. 

Mr. Barklby. Have referees been appointed under section 8 in 
any other case except this ? 

Mr. CiiARK. Yes; in many. 

Mr. Barkley. To determine the question of whether the claimant 
was under Federal control at the time Federal control was terminated 
on March 1? 

Mr. Clark. I recall no case other than this in which that was the 
controverted question. 

Mr. Barkley. Is the President, by accepting the verdict of the 
referees in this case, settling the legal question of whether or not 
this company was legally under Federal control March 1, 1920? If 
he could by negotiation or by compromise determine and settle that 
legal question, would not that practically deprive the Court of 
Claims of jurisdiction to pass upon the controverted questions that 
arise out of the law? 

Mr. Clark. I think there are many questions of law as to whi(*h 
the right of the carrier whose pix)perty was taken over by the Fed- 
eral Government to demand adjudication in the Court or Claims is 
preserved, but as to those the I^resident, by the broad powers con- 
ferred by the Federal control act, is authorized to compromise and 
settle with them. 

Mr. Ha WES. Mr. Clark, in summing this whole matter up, it re- 
solves itself into about this situation: The Federal Government 
Eassed certain enactments giving control of the railroads to the 
director General of Railroads, but it omitted this company and 
some other companies. When this company found that it was omit- 
ted through no fault of its own they then agreed or offered to come 
under the terms of the general act, which was refused. Now, this 
general act created an abnormal situation, and by reason of the act 
of the Government, first, in creating the general act and, second, in 
omitting this company from the jurisdiction of that act that com- 
pany has suffered a loss which it wants to present here for adjust- 
ment. Now, it was no fault of this company, so far as you know, 
that it did not come under the operations of the general law, was 
it? I ask that question. 

Mr. Clark. I do not think it could be said that it was the fault 
of this company that it was not included in the ^laranty. I assume, 
and I think I am justified in assuming,that if this situation had been 
before Congress when it passed this section 209 or when the com- 
mittee or the conferees framed it this company would have been in- 
cluded, and all classes of companies to which this would apply would 
have been included. There would have been no controversy as to 
that, 

Mr. Ha WES. When they found that they were not under those pro- 
visions, they undertook promptly to get under them, did they not? 

Mr. Clark. I do not know whether they found out whether they 
were included before they filed their acceptance, or whether they 
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found it out later, but they filed acceptance promptly. When they 
found that they were not covered, they sought legislation to bring 
them in and that is what this bill proposes to do. 

Mr. Ha WES. By filing their acceptance first and asking for the 
legislation in the second place, if their acceptance had been granted, 
oi* if the legislation had been passed, all element of gambling in the 
matter of profits by being outside of this law would have been 
eliminated. 

Mr. CiiARK. Yes ; because then the carrier would have accepted the 
provisions of the section and would have taken its chances as to the 
results of the operations for the six months' period. 

Mr. Ha WES. If there were a gamble on the chances of profits by 
this company remaining outside of the provisions of the Federal law, 
it was not a gamble that they sought, but it was a gamble which they 
would have avoided ? 

Mr. Clark. I think so. 

Mr. Sanders. There might be a pretty plausible contention made 
that having elected to take the guaranty nrovision of this act, and 
liaving entered into a contract with the (rovemment to that eiFect, 
the company might be estopped from making any other claim. I do 
not know about that. 

Mr. Mapes. Mr. Chairman, in the statement made by Mr. Sanders 
who introduced the present bill, and which is presented as a part of 
the hearings, I note this : 

On April 11, 1918, by a specific proclamniton, the President took over tlie 
<*ontrol of tlie following four companies : Clyde Steamship Co., Mallory Steam- 
ship Co., Merchants & Miners' Transportation Co., and Southern» Steamship Co. 

Then a little further on in the statement, he says : 

On December 5, 1918, the United States Railroad Administration issued an 
order of relinquishment, signed by the Director General, specifically relinquish- 
ing the four carriers taken over by virtue of the above order of Apil 7. 1918, 
which included the Merchants' & Miners' Transportation Co. The three car- 
riers other than the Merchants' & Miners' Transportation Co. accepted the order 
of relinquishment, so that Federal control ceased by virtue of the power to 
relinquish control by agreement with the carrier. 

The Merchants & Miners' Transportation Co. refused to accept this relin- 
quishment, although by agreement this company took back its property on 
March 1, 1919, with the stipulation that it was without prejudice to any of its 
rights in the premises. 

What I would like to ask is this : Are those other three companies 
that were taken over under the proclaniation of the President on 
April 11, 1918, in the same situation that the Merchants & Miners' 
Transportation Co. is, except that the Merchants & Miners' Trans- 
portation Co. did not specifically accept the relinquishment that the 
director general made on December 5, 1918, and with the further 
exception that this company filed a claim under the guaranty clause 
of the act of 1920 ? 

Mr. Clark. Answering the first part of your question first — of 
whether the other three companies that were taken o\^ in April. 
1918, by proclamation have lefused to accept relinquishment, as this 
one did — they are all four put in the same position now, except as 
conditions and circumstances might differ because of railroad owner- 
ship and control 
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Mr. Mapes (interposing). Bight cm that one point, if you will 
allow me to interrupt, I had a little question in my mind as to 
whether these were all independent of railroad control. 

Mr. Clark. They are not entirely independent of railroad control 
In fact, I think thei'e is railroad ownership in all of these companif- 
except the Merchants & Miners' Transportation Co. Mr. Kent says 
that the other three companies you have referred to are free from 
any railroad ownership or control; so that the only distinction li^- 
tween the three and the Merchants & Miners' Transportation Co. is 
that the three agreed with the director general that they should be 
relinquished from Federal control when he issued the proclamation 
in December, 1918. This company declined to accept that relinqiiisli- 
ment and insisted then and, as I understand, insists still that it was 
never relinquished fi'om Federal control, for the reason that the law 
under which the President's representative or agent was attempting 
to relinquish it provided that the President might, prior to July 1, 
1918, relinquish control of all or any part of any system of trans- 
portation that had been taken over, and that after July 1, 1918, he 
might at any time during the period of Federal control agree with 
the owners of any system of transportation to relinquish all or any 
part of its properties. 

Mr. Mapes. Do you feel that in equity the fact that this particular 
company refused to accept the order of relinquishment puts it in n 
better position than those other three companies are in ? 

Mr. Clark. I think that this carrier stood on its rights and that 
the others exercised their rights. They made their election; they 
were willing to take their properties back, and did take them back, 
and the question of whether or not there is any distinction between 
them is a question of fact that would involve a close examination of 
what was done. Thev may have diverted their boats to a much 
more profitable use. I do not say that they did, because I do not 
know it. 

Mr. Mapes. One of them has since gone into the hands of a re- 
ceiver, has it not? 

Mr. Clark. I do not know, but I should not be surprised. 

Mr. Barkley. It being assumed that there is no legal obligation. 
so far as the Government is concerned, if we should legislate upon 
the ground of moral obligation, would we be under any more moral 
obligation to legislate on behalf of the one that contested the Gov- 
ernment's action than on behalf of the three that accepted it in 
good faith? If the legislation is to be based upon moral obligation — 
and if it was illegal as to the one that elected, it would have been 
illegal as to all — should the fact that they accepted what might 
have been an illegal relinquishment bar them from participation in 
the Government's moral obligation, if it is to be exercised as to the 
one that did not accept it ? 

Mr. Clark. Morally, I think that question must be determined by 
the use to Which they put their properties from the time they were 
relinquished. 

Mr. Barkley. That would go to the question of whether there 
was any amount of money involved. 

Mr. Clark. No, sir ; I do not think so. I think it is a question of 
what use tUey devoted their properties to. If they kept their boats 
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in th« same service th«t the Government had been using them in, 
.Tiid did the best they could with them, I think the moral obligation 
as to them would be very simple, disregarding the technical ques- 
tions or ground for contesting the relinquishment, but, on the other 
hand, if a company instead of keeping its boats in the unprofitable 
sei'vice which the director general was trying to get away from and 
which the boats were in prior to the period of Federal control, 
diverted the boats to overseas traffic and participated in the very 
liberal profits that resulted from such work at that time, then I think 
the question would be different. 

Mr. Barkley. That is a question of fact. 

Mr. CiiARK. That is a question of fact that would have to be de- 
termined in order to measure the moral obligation of the Govern- 
ment, I think. 

Mr. HuDDiiESTON. I would be glad to have your idea as to the con- 
siderations which lie back of section 209, the guaranty section. What 
was the purpose of the section? Do you object to explaining your 
views on that? 

Mr. CiiARK. I have no hesitancy in expressing my understanding of 
that, although I do not attempt to bind any member of this com- 
mittee or any of the conferees by my statement. My conception and 
understanding of it is that Congress determined that Federal control 
should terminate, but they knew that under the then existing level of 
operating expenses, which had been built up by the Government, 
and the then existing level of rates, which also had been fixed by the 
Government, it was impossible for a privately owned railroad to 
operate and retain solvency; so in the transportation act they pro- 
claimed what is generally referred to as the rule for rate making and 
put upon the commission the duty of adjusting the rates. They then 
provided that during the six months' period following Federal con- 
trol they would guarantee the roads that their revenues should not be 
less than for the corresponding six months during the test period by 
which the standard return during the period of Federal control was 
measured. In other words, it was simply extending the period of 
Federal control as to their earnings for six months beyond the abso- 
lute surrender of the properties, but with the additional agreement 
that if they earned more than that amount the excess should belong 
to the Government. 

Mr. Htjddleston. May I ask if this consideration did not apply 
with substantially equal force to carriers which were not under Fed- 
eral control at that time and which, perhaps, never had been under 
Federal control? In other words, their income had been fixed by 
competition, as well as in other ways, or had been affected by the 
Government control of other carriers. Also, their rates for labor and 
other expenses, cost of material, and of the various things that enter 
into railroad operation had been affected in the same way. There- 
fore do you not think that the same consideration should apply to all 
carriers? 

Mr. Clark. Not in the same measure, but in the transportation act 
Congress did include guaranty for the six months' period to carriers 
who never had been under Federal control, but not on exactly the 
same terms as to those carriers that had been under Federal control. 
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Mr. HuDDLESTON. Do you think that it is entirely consistent that 
that should be done? 

Mr. Clark. I think that Congress determined in the enactment 
of the guaranty provision in the transportation act to fairly pro- 
tect every carrier for the six months' period in its financial retuins. 
or every carrier which had been under Federal control, and, in a 
different manner and a somewhat different degree, every carrier 
that had not been under Federal control, but whose operations aii' 
the returns therefrom were affected in a greater or less degree l»y 
the fact of Federal control. 

Mr. HuDDLESTON. Docs not the same moral obligation exist as tn 
all carriers now, whether under Federal control or otherwise ? D<)e> 
not the same obligation extend to all the carriers? 

Mr. Clark. I do not think so. I think that the carrier wlK).>e 
property was taken under Federal control and was retained by the 
Government until Federal control terminated had no opportunity 
for election. If the carrier had a right to agree with the director 
general that its property should be relinquished from Federal con- 
trol, and it did so agree^ I think that the Government was dis 
charged of all its obligations to that carrier when it provided for 
proper compensation for the period during which its properties 
were under Federal control. 

Mr. HuDDLESTON. Departing from that to the case of the Md- 
chants & Miners' Transportation Co. j you mentioned a moment a<ri> 
that they had simply stood on their rights, " as was entirely proper. ' 
They claim now not a legal right, but a moral right. They at- 
tempted to stand on their legal rights in refusing release from Fed- 
eral control; they did not attempt to stand on their moral rights. 
Is there any reason that you can present to us why the Government 
should not now stand on its legal right since the carrier attemptetl 
to take advantage of the Government under the guise of their legal 
right ? 

Air. Clark. What I designated as a legal right was to refuse to 
agree to a relinquishment of its property. It could have no thought 
of guaranty for the six months loUowing the period of Federal 
control. Nobody knew when Federal control would terminate. 
The fact was that these four steamship companies were taken over 
under Federal control by a secondary proclamation of the Presi- 
dent. In December, .19i8, the director general declared that he 
wanted to discontinue Federal control of those properties under the 
provision of the act to which I have referred and which authorized 
the President, after July 1, 1918, to agree with any carrier that it^ 
property should be relinquished. Three of them agreed to take 
their properties back, agreed to relinquishment, but one refused to 

agree to it. 

Mr. HuDDLESTON. They agreed not because they wanted to, but 
becaus? they thought the Government had the legal right to re- 
linquish them? 

Mr. Clmui. I do not know why they should assume that, because 
it was after July 1, 1918, and the law specifically stated that prior 
to that date but not after that date the President could release them 
without any election on their part. That is one distinguishing fea- 
ture between the steamship lines and the short-line railroads, to which 
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I referred in answer to Mr. Barkley a few moments ago, the notices 
to the short-line railroads which were followed by the agreement or 
the contract to which I referred was served on those railroads prior 
to July 1, 1918. 

Mr. HocH. While this company did refuse to agree that the re- 
linquishment was valid, it did, as a matter of fact, secure the con- 
trol of its property on March 1, 1919, and had control of its prop- 
erty for one year prior to the guaranty period free from any re- 
striction of Government control, during wnich period other carriers 
were subject to the restriction of Government control. Speaking of 
the legal aspect, do you not think that that is a factor to be con- 
sidered in determining the equities of the case? 

Mr. Clark. It had control of its properties, but against its will. 

Mr. HooH. And was free to go ahead and operate its properties, 
just the same as any other company. 

Mr. CiiARK. It did go ahead and operate. 

Mr. HocH. The Government did not attempt to exercise any con- 
trol during that period ? 

Mr. Clark. I think not. However, the agreement was reached, 
and on March 5, 1919, the Federal manager in charge of the district 
in which this company operated wrote to the company and, among 
other things, said : 

It wUl, of course, be understood that In dealing with the matter in this way 
it is without prejudice to the position of either the Railroad Administration 
or tlie Merchants & Miners' Transportation Oo. with regard to the question 
of compensation, the purpose of what is done now being merely to effectuate 
the relinquishment pursuant to the order of the director general dated December 
5, 1918. 

Then, under date of March 24, 1919, the general counsel of the 
Railroad Administration wrote the president of this company con- 
firming a telephone message of March 1, in which he saia : 

Your wire date. It is understood that we relinquish possession in accordance 
-with our previous notice. Your acceptance is without obligation to operate 
and without prejudice. 

In the second part of Mr. Mapes's question he referred to this 
carrier having filed a claim for guaranty. That is not quite accu- 
rate ; it has not filed such a claim with us. 

Mr. Mates. What do you call it? 

Mr. CiiARK. It has filed with us an acceptance of the provisions 
of section 209 of the transportation act. 

Mr. Mapes. From the fact that the President took over these four 
steamship companies under this order of 1919, and the fact that 
this company now is coming in under section 209 of the act of 
1920, as amended, I assume that the original act authorized the 
President to take over the companies which were not controlled by 
railroads, but the guaranty provision of the act of 1920 only applies 
to those companies that are controlled by the railroads. 

Mr. Clark, Yes, sir. The authority to take over the railroads 
extended to all systems of transportation, while the guaranty pro- 
vision of section 209 of the transportation act limited it to certain 
classes of carriers specified therein. One of the classes. not included 
was a water carrier not controlled by a railroad^ I Nobody thought 
about sudi a carrier as that, nobody thought there would be any 
such instance, and it was not provided for. 
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Mr. Lea. Where does the Merchants & Miners' Transportation 
Co. operate these boats? 

Mr. Clark. They operate between Baltimore and Boston and J>e- 
tween Baltimore and Providence. 

Mr. Lea. Were the rates fixed by the Government during thi,s 
period of 1918 and 1919 ? 

Mr. Clark. A good many of them wei'e; not all of them were. 
All of the rates in which there was a joint participation with rail 
carriers were fixed by the President, and during the period that tlie 
President operated the boats he necessarily fixed the port-to-port 
rates. 

Mr. Lea. I mean the period from the time that the company 
protested. 

Mr. CiiARK. Tlie port-to-port rates were not under the jurisdiction 
of the Interstate Commerce Commission. The company was at lib- 
erty to change its rates at will, except in so far as they were joint 
rates with rail lines. As to such rates the company was prohibited, 
without the approval of the commission, from making a reduction 
prior to September 1, 1920. 

Mr. LpA. Have you any information as to the percentage of the 
company's business that was affected by the rates ? 

Mr. Clark. It was stated at the hearing in February that 8n per 
cent of its rates were controlled by the (Jovernment. 

Mr. Barkley. Ihiring the j^ear after the 1st of March, 1919, up to 
the relinquishment of Federal control in 1920, did the Merchants Jc 
Miners' (jo. have control of the rates and, if not altogether, what 
proportion of its rates did it control ? 

Mr. Clark. I just stated that at the hearing in February last, on 
what was commonly called the Coady bill, it was stated that 80 pcF 
cent of the rates Avere controlled by the Government. 

Mr. Barkley. You mean by the Interstate Commerce Commission i 

Mr. Clark. Subject to the interstate commerce act limited by the 
Federal control act. 

Mr. Barkley. Do you recall whether any schedules were filed in- 
creasing rates during that year? 

Mr. Clark. I do^not think there were. I am quite safe in saying 
they were not important. 

Mr. Barkijiy. Was there any law or any fact that prevented tlie 
company from filing increases? 

Mr. Clark. No. The law prohibited them from reducing without 
prior approval of our commission. The Government took that step 
in order to protect the revenues under the guaranty. 

Mr. 'Barkley. Is it not true that Congress, the commission, and 
everybody recognized that it would take perhaps six months after 
the railroads were turned back to the owners for the commission, to 
adjust the rates so as to bring the revenue? 

Mr. Clark. Yes, sir. 

Mr. Barkley. And that during the six months' adjustment period 
the earnings of the roads should not be less than they had been dur- 
ing the test period ? 

Mr. Clark. Yes, sir. 

Mr. Barkley. These steamship companies, however, wete operat- 
ing their own concerns, whether they did so by agreement *or protest. 
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a nd they could have filed schedules of increases of rates at any time 
a fter tlie 1st of March, 1919, until the 1st of March, 1920, and pos- 
sibly through the six months of the guaranty period if they wanted 
to do so? 

Mr. Clark. They could have done that. Of course, the practica- 
bility of it is doubtful. They could not have made their through 
rates higher than the all-rail rates and expected to get the business. 

The Chairman. Mr. Clark, is there anything further you desire 
to say? 

Mr. Clark. Xo ; I do not think of anything I care to say. 

The Chairman. We thank you very much. 

(Thereupon the committee todk a recess until 7.30 o'clock p. m.) 

AFTER RECESS. 

The committee met at 7.30 o'clock p. m.. pursuant to the taking of 
a recess. 

The Chairman. If the gentlemen of the committee will come to 
order, we will proceed with the consideration of the matter before us.. 
The chairman has asked Mr. Wright, who has had to do with the 
control of water lines in behalf of the Baih'oad Administration, to 
appear here to-night to give us any information he sees fit as to 
the facts bearing on this bill and the situation generally. 

Mr. Wright, would you prefer to make a complete statement with- 
out interruption? 

STATEMENT OF MB. FRANK C, WEIGHT, ASSISTANT DIRECTOR, 
DIVISION OF OPERATION, UNITED STATES RAILROAD ADMINIS- 
TRATION, DURING FEDERAL CONTROL. 

Mr. Wright. I would much prefer to be questioned, if I may be. 

The Chairman. As you go along ? 

Mr. Wright. Yes, sir. 

The Chairman. You may proceed. 

Mr. Wright. You wish me to ffo riffht along? 

The Chairman, les; proceed as you wish in presenting the sub- 
ject, and let questions follow as they will. 

Mr. Wright. After April 15, 1918, I was assistant director of 
operation of the Railroad Administration, in charge of the New Eng- 
land coal fleet. Beginning July 1, I took charge of the coastwise 
steamshij) lines and all other marine activities of the Railroad Ad- 
ministration, and continued that work until Federal control ended. 

The President's proclamation in December, 1917, took over all of 
the marine activities of the rail carriers. Those consisted, on the 
Pacific coast, of the San Francisco & Portland Steamship Co., be- 
longing to the Oregon Railway & Navigation Co. ; on the Great Lakes 
of the Lehigh Valley Transportation Co., belonging to the Lehigh 
Valley Railroad Co., and several ferry lines across the Great Lakes; 
on tlie Atlantic coast it took over the Southern Pacific Steam- 
ship Lines, which were an integral part of that railroad and were 
not owned by any intermediary corporation ; they were simply classed 
us the cars and engines of the Southern Pacific Railroad Co. You 
will see the pertinency of that in the Esch-Cummins Act. The Old 
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Dominion Steamsnip Co., operating between New York and Norfolk: 
57 per cent of its stock was owned by five railroads in the South, 
which bought it over. The New England Steamship Co., on Lon^: 
Island Sound, was owned by the New England Navigation Co., whicE 
is owned by the New Haven Railroad Co. On the Chesapeake Bay, 
the Baltimore Steam Packet Co., which is owned by the Seaboanl 
Air Line, and the Chesapeake Steamship Co., two-thirds of which 
is owned by the Southern Railroad and one-third by the Atlantic 
Coast Line. The Ocean Steamship Co., of Savannah, owned by the 
Central Railroad of Georgia. There were a few other lines, such as 
the Direct Navigation Co., which is a towboat and barge line on th*» 
(iulf, belonging to the Southern Pacific. There were also the usual 
ferry lines, like the North River ferry lines and the Delaware River 
ferry lines, belonging to railroads. 

On April 11. 1918, the President issued a second proclamation tak- 
ing over four lines on the North Atlantic, the Clyde Steamship Co.. 
the Mallory Steamship Co., the Merchants & Miners' Transportation 
Co., and the Southern Steamship Co. 

Mr. Graham. Were they independent companies? 

Mr. Wright. Yes. I am remembering your question to Chairman 
Clark this morning which he answered, through oversight, inaccu- 
rately. There was not one dollar of railroad interest in any of those 
companies and I doubt whether there had been for 20 years. They 
were independent lines. Their best boats had already been com- 
mandeered by the Shipping Board for the benefit of the Army and 
the Navy, and the vessels left in the Clyde and Mallory service 
were mostly inefficient craft which were not acceptable for trans- 
Atlantic service, even for the movement of freight across the ocean. 
Of course, all of their best passenger and cargo vessels were imme- 
diately put into the Army and the Navy service. That proclama- 
tion, like the one taking over the railroads, was issued on tlu* 
authority of the war power you gentlemen gave to the President. 
The proclamation is silent as to railroads. As far as I can ascer- 
tain the intent and purpose of the Railroad Administration at the 
time, it was to make sure that the coastwise service could be abso- 
lutely coordinated with the rail service. I will get into that later 
if it is desired — that feature of it — but it is just as silent as to the 
railroads as the Esch-Cummins Act is as to these coastwise steam- 
shij^ lines. There was apparently no relation in the minds of who- 
ever framed that proclamation between the boats and the railroads, 
and when it came to entertaining claims for compensation from 
these boat owners the Railroad Administration decided that the 
only yardstick it could apply was the railway control act, which, as 
I slated, is practically silent as to ships. It contained two very 
serious omissions and they both related to the water. The railroad 
control act did not cover a transaction like this and it omitted the 
jurisdiction of the admiralty courts. It was tried out later in 191S 
and it was made possible to have a process lie against a Railroad 
Administration vessel, which could not have occurred on land un- 
der the terms of the act, but somebody overlooked this whole water 
question in the railway control act, and our troubles, particularly 
with the Merchants & Miners, grew out of that. In April, 1918. 
when the second proclamation was issued 
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Mr. Mapes (interposing). Were the steamship companies over- 
looked in the railway control act or in the act which turned them 
back? 

Mr. Wright. In both of them. The f ramers of the railway control 
act omitted the entire steamship question, forgot about it. Now, in 
the Esch-Cummins Act the question of guaranty was omitted. 

Mr. Mapes. Notwithstanding that omission, the President did issue 
an order to take them over. 

Mr. Wright. As I outlined in the beginning, we took a large 
number of vessels over with the railways; those that were owned in 
part or in whole by the railways came over. 

Later, when the freight situation became dangerous, on April 11, 
1918^four months after the other proclamation, they took over these 
four fleets, but that still left some. The Eastern Steamship Co., 
operating from New York to Boston and from Boston to Portland 
and Bangor, never was taken over. There was one on Long Island 
t^^ound, running between New York and Providence, which was not 
taken over; another was the line from Washington to Norfolk. 

Mr. Mapes. Those. two lines could have been taken over as well as 
the four which were taken over under the order of April, 1918, could 
they not? 

Mr. Wright. I think they should have been taken over, sir, and I 
feel that in fairness to the service along this coast the Esch-Cummins 
Act should have prescribed like treatment for all of them. If you 
<2are to have my opinion on that right now, I would like to state that 
the objective should have been the maintenance of the service during 
the six months following Federal control, and the fact that some 
companies were supported out of the Federal Treasury for 26 months 
ending March 1, 1920, should not have injured those few that were 
not supported out of the Treasury during that period and had all 
of the liabilities but none of the benefits. In other words, if this 
were a blanket proposition which was designed to support the public 
service, there should have been no omissions. But we have the 
mixed-up situation that I am trying to describe. 

Mr. HocH. In your view of it, the proclamation of April, taking 
over these four companies, had no relation whatever, then, to the 
Federal control act? 

Mr. Wright. No, sir ; but that was the position taken by the owners 
of those lines in their demand for compensation ; they did not want 
to accept for their systems of transportation the railway basis of 
<*ompensation, but when we came to find authority to pay them we 
had no authority except the railroad control act. That was our basis 
of compensation. 

Mr. HocH. In the President's proclamation did he affirmatively 
vest the control and operation of these lines in the Railroad Adminis- 
tration? 

Mr. Wright. Oh, yes, sir. The proclamation was drawn in the 
Railroad Administration's headquarters and was signed in order to 
assist them in some very important freight movements. If it will 
not take too much time 1 will try to give you the reason, as I under- 
stand the reason, for taking over those fleets. The railway line from 
Boston to Richmond, Va.. was blocked tight, and it connected every 
important port of embarkation. It was easier to get through any- 
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where than it was to get freight up and down this coast between 
Richmond, Va., and, perhaps, New Haven and Boston. 

Mr. Graham. Was that due, in large part, to conflicting priority 
orders ? 

Mr. Wright. No, sir. Priority orders disappeared, in large mea- 
sure, after January 1, 1918. They probably were large contributinir 
causes under private management, but they lost a good deal of their 
force and effect after l^ederal control began. The primary cause, I 
have always believed, was the effort to do, perhaps, five times the 
normal volume of business through those ports. 

Mr. Graham. I have been advised that one of the reasons for 
taking over these systems was the blockade caused by conflict ini; 
priority orders which were issued by various governmental agencii.- 
which were not coordinating. 

Mr. Wright. Those were unquestionabl}^ a large factor but not the 
whole factor or the whole reason. There were, perhaps, 200 sej)anite 
managements and it was mentally and physically impossible, grant- 
ing full disposition to cooperate, to get those lines working together 
and concentrated on this war effort in the same way. That has 
always been my belief, but I do not offer it here as the actual reason. 
However, it was necessary to concentrate control temporarily. We 
had to subordinate everything to the War and Navy Departments' 
needs. 

Mr. Graham. Perhaps I am going outside the question, but could 
that have been done without Government operation? Could it have 
been done by Government control? 

Mr. Wright. I doubt it, sir. I have never believed in Govern- 
ment operation, but in the situation existing in the last quarter <^{ 
1917, and until the armistice in 1918, I can not conceive oi hitchin^ 
up the team we had to pull in the same harness, even with all dis- 
position, and there was never any lack of disposition among trans- 
portation men. 

Mr. Graham. What link in the system did the Merchants & Miners' 
Transportation Co. contribute? 

Mr. Wright. Well, the Merchants & Miners' Transportation Co. 
operated lines between Boston and Providence and Norfolk and 
Baltimore, which excludes their two lines from Baltimore and Phila- 
delphia to Jacksonville. The lines which constituted the detour lines 
around this railroad congestion which I have spoken of, from Hamp- 
ton Koads and Boston and Providence, were very important. The 
bulk of the cartridges were made in New England and Hampton 
Koads was the second largest embarkation port. That answers that. 

There was a very large movement of marines and sailors between 
New England and Hampton Roads in both directions; all the time 
the boats ran full of soldiers, sailors, and marines. It was a very 
great thing to be able to bring merchandise to Norfolk from the 
South, turn it over to that boat line and get it to New England as? 
against letting that car pile up in this log jam we had. It might 
have been months in going through. There was no such thing as 
getting it through New York City; it would have to go around 
through Harrisburg, Scranton, Wilkes-Barre, and across the river 
at Albany, or up through Eastern Pennsylvania and across the 
river at Poughkeepsie. In either event you would have had to move 
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that car of southern products throuj^h four lines which had their 
ends piled full and there would have been a cross current in the 
crossing of two very heavy streams of traffic in a very narrow 
place. So that the taking over of these boat lines did materially 
relieve the situation as between Hampton Roads and New England. 
>»ew England at the time was producing the tent cloth, the over- 
coating, the underwear, the cartridges, a great deal of the chemi- 
cals, and rifles. I think we had one rifle plant at Eddystone, Pa., 
but a large majority of the small arms were made in New England. 
We had the same situation as to coal. We had to make sacrifices in 
order to keep that flow of coal going into New England or we would 
hnve slowed down the industries on which the Army and the Navy 
^vere depending. . 

I would like to state that the taking over of these four boat lines 
antedated my arrival, and after I was asked to operate them I did 
not see how their usefulness existed more than the first six months 
or. at least, six months from April to October. 

ilr. Graham. To relieve the congestion? 

ilr. Wright. Yes, sir; because the conditions began to get better 
immediately after the armistice, and by March we had a large 
amount of unused freight capacity. But at the time the move seems 
to have been good judgment. For example, we had to utilize a 
number of Dutch and Danish vessels in this coastwise service in 
order to get cotton to New England. I am sure the chairman will 
remember the situation which caused all cotton to go to Savannah 
and Brunswick and to be put on the water there, abandoning all- 
riul routes to New England, over which it had always moved. It 
Tvas impossible to move those freights across the Hudson River and 
into New England over the Boston & Albany, the Boston & Maine, 
and New Haven railroads if you were going to move coal, food, and 
copper to New England. It was not physically possible to do the 
two things. So the boat service was an immense help. When the 
armistice was signed it destroyed plans for moving cotton in that 
fall and winter through Savannah; they were going to bring it all 
either to the Gulf or to Savannah and Charleston and boat it to 
New England; they were not going to try to put any of it on the 
railroads, and this fleet, of course, would fiave made that possible. 

The Merchants & Miners' fleet was one which had not been in- 
jured by the Shipping Board's activities: I mean injured in the sense 
thnt they had taken the vessels out of it, as they had out of every 
other line. The boats were designed to operate about a 48 to 60 
hom* run, and they were bunkered accordingly; to have put those 
bo.^ts into transatlantic service would haA^e sacrificed their cargo 
space to bunkers ; they are able vessels, in very good condition, but 
they are small boats ; they are admirably designed for the company's 
service, but they did not fit the Shipping Board's transatlantic serv- 
ice nor the plans of the War Department or the Navy Department 
for transatjantic service. So when that proclamation took effect we 
found the entire service of the Merchants & Miners' Co. unimpaired, 
and the vessels were of great aid. 

The rest of them, as I stated before, had been cut up and the best 
vessels put into the war effort. The operation of all the coastwise 
lines was at a terrific loss ; that was because of their use of the ports 
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which were used by the convoys — all the transatlantic vessels in the 
Government service and in the service of foreign Governments. They 
set up a competition for men and materials which these little coast- 
wise vessels had to meet. It was a common thing, as at New York, 
for an Old Dominion vessel docking at Pier 25 or Pier 26 to have in 
meet the competition of transatlantic liners, also under Govemiuent 
control, at adjoining piers, so that the basis of cost of a coastwise 
line could not be made less than the highest-priced line operating to 
Europe or to the Mediterranean, and wherever the Army and the 
Navy were making a high-pressure effort in trying to get men or ma- 
terials regardless of cost — as they were justified in doing at that 
time — the small coastwise vessel in commercial service had to meet 
those costs, but it had its rates fixed by the subnormal rates of the 
railroads. It was not possible, as was stated by Chairman Clark this 
morning, to make these coastwise rates any higher than the compet- 
ing rail rates. In a few cases the port-to-port rates were higher and 
they ignored the rail competition, but as a genei*al rule all of them 
were operating under a system of rates madel)y the commission. AM 
of them were parties to loint rail and water rates to the interior, ]>e- 
cause they had to have that business to live. So you can see that the 
income was fastened to a subnormal rate structure while the outgo 
was whatever the war activities made it at the port they served. 

The same reduction of human effort was maniiest there in the lonir- 
shore work just as it was in every European country. The lon<r- 
shoremen moved, perhaps, one-fourth the tonnage per day that they 
do now, and the National Adjustment C^ommission gave them aij 
hieh as (5 cents and a dollar an hour. 

Mr. Graham. That is a new commission to me. What is it ? 

Mr. Wright. That was a temporary commission during the war 
set up by the Shipping Board to regulate marine wages. 

Mr. Graham. I never heard of it before. What was the personnel 
of it? 

Mr. Wright. Prof. Ripley, of Harvard, was at the head of it. Mr. 
O'Connor, who was the president of the longshoremen's union and 
who is now on the Shipping Board — and a very good man, by the 
way — sat on that commission, and the third member was a repre- 
sentative of the coastwise lines, if it were a coastwise longshore 
question, and if it were an overseas question there would be a repre- 
sentative on the commission of the overseas lines. The body of 
three fixed those wages. 

Mr. Graham. The longshoremen's wages ? 

Mr. Wright. Yes, sir. We always in the coastwise expenses col- 
lided with the greater ability of the overseas lines to pay; the rates 
were, perhaps, 25 times as great per unit as these coastwise frei<rht 
rates, but we had to bid for the same man, and you can see what 
happened there. It was true of coal, which, of coui'se, was under 
Government price control at the time, and the Railroad Administra- 
tion was able to get priority for the coal supply of these coastwise 
vessels at the Government price, so it was not difficult, but I will state 
in passing that when these lines were handed back the Fuel Admin- 
istration suspended its ordei*s for the second time, so that the prices 
went to the sky during this period of guarantee. That was one 
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heritage which we left the coastwise lines which was admittedly 
bail. If the Fuel Administration had been continued during the 
year 1920 a very large percentage of the transportation deficit, both 
on land and on water, would not have occurred. A very great com- 
plication arose fi-om dropping those Government prices on fuel 
just at the time they were dropped. I would be very glad to answer 
any questions. 

The Ghairmai^. Mr. Wright, can you speak directly to the proposi- 
tion of this bill, as to what the administration or anybody connected 
with it, or maybe yourself, may think in regard to its merits? 
Mr. Wright. The merits of this relief bill ? 
The Chairman. Yes. 

Mr. Wright. I feel that the Merchants & Miners is entitled to re- 
lief unquestionably for six months after March 1, 1920, but I feel 
that their situation actually, not technically, is no different from any 
other line navigating the same waters and entering the same ports^ 
and I should say that the lines which, like the Merchants & Miners,. 
serve the New England territory, are entitled to exactly the same 
consideration. The boats of the Southern Pacific, the largest of all 
the fleets, with no intermediary corporation — ^it is an integral part of 
the Southern Pacific Co., a railroad company — are no more than cars^ 
engines, cabooses, or passenger coaches, and they got a guaranty on 
the basis, I think, of $2,000,000 a year, because they were a part of a 
railroad. The guaranty was certainly made for the purpose of main- 
taining the service. That is the public side of it; that comes before 
the relief of the stock and bond holders, and if it is a service ques- 
tion, if that is right, how can it be located with one corporation ? I 
should dislike to see the Merchants & Miners lose any relief, and I do 
not think it will, because the total amount will be found relatively 
small; after the earnings of the lines are considered, the difference 
between them and the guaranty will not be large enough, or should 
not be large enough, to produce adverse effect. 

The Chairman. Do you think there are any other lines, with re- 
spect to the legislation now on the books, which are comparable to 
the Merchants & Miners Co. ? 

Mr. Wright. No, sir; I do not think any other line can qualify 
as the Merchants & Miners can qualify. Neither do I think you 
can set up a similar situation, or find any lines that are placed like 
the Chesapeake Steamship Co. I can not agree with Chairman Clark 
that the make-up of the ownership of that steamship company, which 
has complied with the statute in every respect, should prejudice its 
relief under the bill. I do not see that it has anything to do with it. 
The corporation which is asking for relief performed the service 
for the six months, took care of the public fully, and the fact that 
some of its stockholders took an opposite point of view in their rail 
operations should not prejudice the Chesapeake line at all. The 
administration operated that line and the Baltimore Steam Packet 
Co. as one unit, under the same manager; one was owned by the 
Seaboard Air Line and the other one was owned by the Coast Line 
and the Southern, runniiiff from the same port to the same destina- 
tion at the same hour. You could not find in the transportation 
business in this country any two cases so nearly identical as those 
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two. lines, and I can not see how this committee can differentiate 
between them. 

The Chairman. Tender my lead you have anticipated, very nat- 
urally and properly, I thint, the contention which we assunie will 
be made at this hearing by the Chesapeake Steamship Co. This bill 
(lid not have them in mind particularly when it was prepared, but 
since its introduction they have appeared before some or the com- 
mittee, the chairman at all events, and maybe Mr. Sanders an<! 
otliers, holding: out that they feel that they should be taken int«i 
this bill through some modification of it. With that in mind the 
chairman saw fit to lead you to answer that question, because the 
committee will have to face it before we fjet through, and it seem- 
as though it would be well to have you say anything you choose to 
say in reference to your attitude or views about the Chesapeake 
Co. at this time rather than to ask you to suspend now and, after 
they have made their presentation, come again. So we will ask yon. 
if you will, to comprehend their anticipated appearance and make 
as full a statement as you wish in that connection. I think the 
Chesapeake Co. will surely present its case to us. 

Mr. AVrtght. T will be very glad to do that, but I hope it will In- 
understood by every member of this committee that I have no intercut 
in {\ny one company, directly or indirectly. 

The Chairman. The chairman stated in the beginning that yo;j 
were invited to tell what you choose to tell in reference to the general 
situation, particularly from the administration's point of view. 

Mr. Wright. My personal interest in the thing is, if I can, t<« 
assist in correcting the omission in the original bill, which has created 
an immense amount of trouble and litigation, and the omission in the 
Esrh-(\immins Act. 

The Chairman. Gentlemen of the committee. Mr, Wright hj>< 
made statements in respect of both of these companies, and I think it 
will he entirely in order for the committee to question him about any 
matter connected with either company. Later on it is the purpose of 
the chairman to afford an opportunity to representatives of both com- 
panies to make their cnvn statements. The committee can very etisily 
see just what is ahead of it and can interrogate Mr. Wright now just 
as well as after the representatives have made their statements. 

Mr. Wright. I Avould like to make clear that the Railroad Admin- 
istration is in controversy with the Merchants & Miners' Co. over 
tlieir compensation. The claimants originally asked for the Ship- 
ping Board's requisition charter rate per ton, the same as was ]^ai(l 
by the Shipping Board on transatlantic vessels, but wo found our- 
selves with only one authority to pay, and that was this railway 
control act. which stated that they should be paid on the basis of 
their railway operating income. It was one of the worst misfits that 
you could conceive of, but it was all we had ; so we tried to settle on 
that basis, but with no success ; the Merchants & Miners' Co. held out 
for a long time, and so did the Clyde, Mallory, and Southern Steam- 
ship Cos. 

There was a dis^cussion with all of those companies just followinj: 
the armistice. On December 4. in a discussion over pay. the Clyde, 
ilallory, and Southern Steamship Cos. were asked if they wanted 
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their boat lines back, and they said they did, most emphatically, so 
they were handed back to them the next day ; but the Merchants & 
Miners' Co., the other company mentioned in the second proclama- 
tion, declined to receive its property. Director General McAdoo, on 
December 5, 1918, signed an order relinquishing ail of the com* 
panics named in the proclamation of April 11, but the Merchants 
t^D Miners' Co. declined to take their property back, so that we were 
compelled, from December 5 until March 1, 1919, to operate that line 
for the account of whom it might concern, a formal and final relin- 
(luishment being in effect signed by Mr. McAdoo and an absolute re- 
fusal being in effect signed by the Merchants & Miners' Co. So we 
had a very rough time, particularly with Congress. We had a com- 
munication from every Senator from Maine to Florida — ^I think 14 of 
them — urging us to keep that steamship line in the interest of the 
service. 

Mr. Graham. You would not be so unkind aa to lay that on us ? 

Mr. Wright. No ; I would not say the House did that ; but quite a 
number of our senatorial friends about moved up into the office dur- 
ing that period. The time came, in February, 1919, when General 
Counsel ?ayne decided to end that twilight situation and notified the 
Merchants & Miners' Co. that we would turn the property back to 
them on the 1st of March, whether they operated it thereafter or not. 
We were prepared, in case they did not take it back and did not per- 
form the service, to operate some idle vessels of the Shipping Board 
between Norfolk and Boston and Baltimore and the South and be- 
tween Philadelphia and Providence rather than to have the public 
suffer, but they elected to operate and take the line back without 
prejudice to their contention; that was very clearly understood, and 
after they inventoried the situation they decided to maintain the 
service, or that they would run it for a couple of weeks, and then 
decided they would meet their common-carrier obligations and keep 
up the service, which they did until all the railroads went back the 
year following. But they made a very heavy loss. It was not pos- 
sible, with the railroads operating under their subnormal rates, for 
the boat lines, using the same rates, to make as good a showing as the 
railroads. The Merchants & Miners' Co. operated some boats be- 
tween the Sugar Islands and Newfoundland, I think, in foreign serv- 
ice, which was not a regulated traffic, and they made some money 
which we would not have niade because we were confined to conti- 
nental North America. So the operation did save the Government a 
great deal of money ; there is no doubt about that. I think that is all 
I have to say in the way of a direct statement.. 

Mr. HocH. In referring to the cases of the Chesapeake Co. and the 
Merchants & Miners' Co. I understand you are not at all contending 
that the legal status of the two cases is the same, but that in equity 
you think they should stand upon the same footing. Let me see if I 
have the facts correctly in mind. I understood you to say that two- 
thirds of the stock of the Chesapeake Co. was held by the Southern 
Railroad. 

Mr. Wright. Yes. sir. 

Mr. HocH. The Southern Railway and the Chesapeake Co., of 
course, were taken over under the Federal control act — that is, the 

54014—21 3 
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Chesapeake Steamship Co.; then the Southern Railway elected n(»t 
to accept the guarantee. You are contending that the minority stock- 
holders of the steamship company should be given a guarantee in 
spite of the fact that tne railroad company which controlled two- 
thirds of the stock chose not to elect for itself or for the subsidiaiy 
companv to take the guarantee ? 

Mr. Wright. I would not put it on that basis at all. The Southern 
Railway would be no more than one man, John Smith, would be as a 
stockholder in the Chesapeake Steamship Co. It had its own contract 
with the Government during Federal control, its direct relation with 
the Government in every way. The Government did not take int(» 
consideration the stockholders individually. The Atlantic Coast Line 
and the Southern Railway controlled that company ; how much was 
with one and how much tne other, or how many shares I might have 
had or you might have had, had nothing to do with the view of the 
Congress or the intent and purpose of Congress with respect to that 
service which it sought to maintain by public financial assistanct". 
The Chesapeake Steamship Co., as I understand it from Chainnar 
Clark — I haven't seen the record — accepted the act formally, just a? 
every railroad did, whether it had the right to or not. It is in there 
on its own feet. 

Mr. Hooch. Well, the majority stockholder, which in this case wa.'j 
the Southern Railway, had unquestionably the right to elect for the 
subsidiary company, didn't it, the acceptance of the guarantee ? 

Mr. Wright. If they had, it would have been legally, as I under- 
stand it, before you in an orderly way. It would have had to have 
acted in its proper capacity as a stocKholder in the Chesapeake cor- 
poration. No formality of that kind occurred. The Southern Rail- 
way elected not to take the guarantee. It made a huge loss by it. It 
might have been a stockholder in the Baltimore & Ohio Railroad Co.: 
that would not have tied the Baltimore & Ohio Railroad to that anchor 
when it went overboard. 

Mr. HocH, I am perhaps a little slow in getting that. Is the com- 
plaint simply that the minority stockholders suffered by virtue of the 
failure of the majority stockholder? 

Mr. Wright. I haven't heard it stated in that way. In fact, I 
haven't heard very much about the details of the contention. If the 
minority stockholder, the Atlantic Coast Line, was injured by it, I 
haven't understood that it has formally complained. 

Mr. Lea. Did you understand that somebody did file an acceptance 
for the Chesapeake Co. ? 

Mr. Wright. I did. The president of the Chesapeake is in the 
room. He probably can state just what occurred. My own view of 
it was that the Chesapeake Co. operated its service during that six 
months without regard to its hope of being reimbursed. The operat- 
ing results are here. I would like to put them into the recoro, if it 
is agreeable to the committee. There are others that I want to put 
in for other companies. 

The Chairman. You have that privilege to put that in, or any: 
other matters presented with your statement. 
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The paper referred to follows : 

Chesapeake Steamship Co. — Schedule C for 1920. 
[Figures in italics indicate deficit.] 



/ 


March. 


April. 


Maj*. 


June. 


July. 


*otal c redits 


$129,363.47 
157,918.24 


$149,123.80 
159,758.58 


$158,479.34 
159,430.01 


$163,225.89 
156^438.42 


$174,906.40 
161, 039. Ot 


?otal debits 




^ater line operating income (or 
deficit) 


iS, $64.77 

1,039.58 

10,000.00 


W,6S4.78 

1,039.58 

10,000.00 


960.77 

1,039.58 

10,000.00 


6,787.47 
1,039.58 
5,000.00 


13,866.8t 
1,039.« 

s^ooaoi 


rit^r<^8taf*rcnift1j} ., . ^ . 


Cq uipment trust accruals 




August. 


Total. 


Adjust- 
ments. 


Total as ad- 
Justed. 


i'otal credits 


$171,565.48 
184,446.09 


$946,664.34 
979,030.94 


$4,351.12 
2,475.94 


$951,01&4i 


*otal debits 


981,506.8$ 






Vater line operating income (or deficit) 

ntArf>st fMTcnmlif . . .... . 


tg,880.et 
1,039.58 
5,000.00 


st.see.eo 

6, 237. 50 
45,000.00 


1, 875. 18 


so^m.^M 

6,237.50 


Cq^iipmenttmst ftccniftls 




45,000.00 









Mr. Wright. Now, the amount is not large comparatively. The 
iverage per month is $9,547.77; the guaranty for six months, $57,- 
286.60. That is one-half of the standard return for the test period! 
They made a deficit of $32,366 for that period. So the amount 
involved is not large. I am not dwelling on it for that reason, but 
if we are correct in our understanding that it was the purpose of the 
Congress to sustain that service until it could get on its own feet 
there is one of the clear-cut cases in marine navigation; the service 
went right along and the company went into red ink pretty deeply 
tor it, and I can not see where, what was in the mind of its principal 
stockholder, acting for itself and entirely separate, in a corporation 
3perating on land, what that has to do with it. 

Mr. Merritt. The only way the corporation could speak was 
through its own executive officers and its own board of directors. 

Mr. Wright. I think so, sir. And I believe that the Merchants & 
Miners', operating right alongside of it, kept up its service at a much 
greater loss and is entitled to consideration from the same viewpoint, 
that the public got the benefit. I can not see that the fact that the 
Merchants & Miners' was under Federal control part of the time and 
liad its deficit met out of the Treasury qualifies it before the statute 
3r the Congress any more than the Eastern Steamship Co. would 
be, running from New York to Boston and Boston to Bangor, which 
aever was under Federal control but did perform this service in time 

3f stress- 
Mr. Denisok. Do you happen to know, Mr. Wright, whether or 

act the Chesapeake company made any demand or effort on the 

part of the Southern Railway, which controlled it, to receive the 

Guaranty? 
Mr. Wright. I do not, sir. That would be entirely in the records 

Df the Interstate Commerce Commission. 
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Mr. Graham. Has the Clyde Line or the Mallory Line taken an;. 
action — did they file any acceptance on this or attempt to do so u 
get the guaranty ? 

Mr. Wright, I think they did. I would like to ascertain in the 
morninff and file a brief statement on that if it is permitted. 

Mr. Graham. It is your presMit impression that they probabk 
did attempt to accept the provisions or the Esch-Cummins Act i 
the guaranty ? 

Mr. Wright. Yes, sir. They operated their lines, Mr. Graham. 
between December 5, 1918, and March 1, 1920, with the exceptioi: 
of the line between Norfolk and Philadelphia, which was very un- 
profitable — they operated them at a terrific loss. They did not g« 
Government rental during that time, and they did not get the guar- 
anty afterwards. 

Mr. Graham. That is the reason I am asking you these questions. 
If I am asking you any questions that you do not want to answer, 
you must say so. What do you think about these companies ? 

Mr. Wright. I think they are entitled to the same consideration 
as the others. 

Mr. Graham. In justice, you mean? 

Mr. Wright. Yes, sir; from a service standpoint, what the public 
got out of it. 

Mr. Graham. As a matter of fact, Mr. Wright, I am curious to 
know — these other lines that never were under Govemmeoat control 
I assume they suffered a heavy loss during the same period? 

Mr. Wright. Some of them did, but they were all helped by their 
abler vessels going into transatlantic trade, overseas service, at the 
high rates of compensation prevailing. They lost on their Americac 
coastwise service and made it up in overseas. 

Mr. Graham. Do you have any idea about how large the probable 
loss would be to the Clyde Line and the Mallory Lme during the 
period of Government guaranty ? 

Mr. Wright. I would estimate it roughly for the Clyde Line at 
$100,000 a month during the six months ; for the Mallory Line per- 
haps more. I would like to look that up. 

1 have just asked their counsel for some figures here. The Clyde 
Line, from March to August, inclusive, lost $117,000 a month, in 
round figures. They were in red ink that far. Their standard re- 
turn would have been $41,955 — I beg your pardon; I gave that for a 
month ; that is not correct. That is for the period, $117,000 for sii 
months, net deficit. The Mallory Steamship Co. was $908,508.65. 
Their standard return for the six months would have been $768,59('. 

Another line operating between Philadelphia and Houston, * 
small line, the Southern Steamship Co., had a loss of $104,933 
Their standard return would have been almost exactly the same. 

Mr. Graham. Now, Mr, Wright, there is one other thing that 
occurs to me. The Merchants & Miners' Co., as I understand it. 
were operating several of their own vessels, and I think I have heani 
here in the hearings some place that the Government control only 
was exercised over 14 of them. Am I right about that? 

Mr. Wright. Yes ; but that was all of them. 

Mr. Graham. That was all of them? 
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Mr. Wright. That was all. 

Mr. Graham. Well, they have more vessels now, I believe. 
Mr. Merritt. What Chairman Clark said was that their income 
\'as based on the receipts of 23 vessels. 

Mr. Graham. Yes; I remember. 

Mr. Merritt. And when the Government took them over they got 
:id of 9 or 10. About December, 1914, five months after the war 
started in Europe, the price of vessels began to rise, and in 1916? 
ind 1917 it went to the sky. There has been nothing like it in marine 
listory. The Merchants & Miners was beginning to feel the loss of 
revenue in its regular operations, and it sold some of its best 
ressels, the Suwwnee and the Somerset^ two of the newest and largest 
ressels. Thev sold for about twice what they should on the books; 
Then they sold some older ones which were practically written down 
very low on the books. They made a very large profit on the entire 
transaction and reduced the fleet, I think, from 23 to 14 in the period 
between December or January, 1914 and 1915, and the beginning of 
Federal control. So that their compensation was based pro rata 
on the tonnage received by the Government in the period of Federal 
control. 

Mr. Graham. So they had 14 vessels when you took them over! 

Mr. Wright. Yes, sir. 

Mr. Graham. That was their entire fleet? 

Mr. Wright. Yes, sir. 

Mr. Graham. And you turned back that many? Is that correct? 

Mr. Wright. That is correct. 

Mr. Graham. If the President did not have any power under the 
Federal control bill, I assume that he did have power under the 
national defense act? 

Mr. Wright. The Federal control bill, as I read it, does not 
confer power to take anything. That bill came up before you gentle- 
men for the first time, I think, three weeks after the taking. The 
taking was under the war power given by Congress to the President. 

Mr. Denison. In the Army appropriation bill. It is a provisioi*. 
in the Army appropriation bill. 

Mr. Wright. The railway control act gave no power to take 
anything. 

Mr. Graham. No ; I know it did not. I was thinking it was under 
the national defense act. 

Mr. Wright. The joint resolution dated April 6 of the Senate 
and House, 1917 

Mr. Sanders (interposing). May I interrupt you there, Mr. 
Wright? The real authority under which all the carriers were taken 
over was the authority of August 29, 1916. 

Mr. Wright. Yes, sir 

Mr. Graham. That is what I suggested. 

Mr. Wright. You can see the mix-up caused by this railroad con- 
trol act overlooking the marine activities, which were interlocked 
with the railroad situation and proved to be the salvation of the 
eastern railway situation during the actual fighting period. 

Mr. Graham. Mr. Sanders, is that act broad enough to include 
steamship comapnies? 
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Mr. Sanders. Yes. It is very short. I will read it. It is part of 
the appropriation act: 

The President, In time of war, is empowered, through the Secretary of War, 
to take possession and assume control of any system or systems of transporta- 
tion, or any part thereof. 

And SO forth. 

Mr. Graham. That is general enough to include water and lani! 
both. 

Mr. Lea. Wasn't there also a statute that gave the President 
power to make settlement or compensate the companies taken overf 

Mr. Sanders. That is the Federal control act. 

Mr. Lea. Outside of that, wasn't there a shipping act providing 
for that ? 

Mr. Sanders. I don't know. 

Mr. Webster. Mr. Wright, there is one matter that I want yoii 
to clear me up on. Some questions have been asked as to whether 
the Mallory Line and the Clyde Line filed an acceptance under the 
transportation act of 1920 — that is to say, filed an election to take 
the guarantee. That act by its terms only applied to carriers which 
were under Federal control at the time Federal control terminated, 
did it not? 

Mr. Wright. Quite right, but there was a chance, and the reasim 
I hestitate is there were quite a number of concerns accepted any- 
Low. May I ask the counsel for the American Steamship Associa- 
tion, who IS in the room, whether he can state that or not ? 

Mr. Webster. Yes. 

Mr. E. H. Duff. No : I can not state that. 

Mr. Wright. Now, I think Chairman Clark filed in a previoui: 

proceeding a statement of acceptances of steamship lines. I will 

see him in the morning and advise the chairman just what did 

occur. 

Clyde Steamship Co, 

Six months— March to August, inclusive — 1920 : 

Standard return, net after taxes $41. 955. !<• 

Regular return, including other income and taxes, . etc., net 

loss 117. 044. 42 

Mallory Steamship Co. 

Standard return, net loss after taxes 758,590.41 

Regular return, including other income, and deducting for interest, 
etc., net loss 908, 508. CT. 

Southern Steamship Co. 

Standard return, net loss after taxes 104,378.2' 

Regular return, including other income, loss 104, 933. 2.t 

Clyde Steamship Co. 

For first six months after released from Federal control — from 
Dec. 1, 1919, to May 31, 1919 : 

Standard return 446, 195.63 

Regular return, including other income 219, 268. 3<> 

For 18 months ending Nov. 30, 1920 : 

Standard return 121, 540. 78 

Regular return, etc., loss 195, 480. 44 



i:XTENSION OF GOVERNMENT GUARANTY TO CARRIERS BY WATER. 41 

Mallory Steamship Co, 

Six months ending May 31, 1919: 

Standard return $308, 539. 48 

Regular return, etc 226, 004. 73 

JEigbteen months ending Nov. 30, 1920: 

Standard return, loss 1,161,684.46 

Regular return, including other income, etc., loss 1, 422, 994. 94 

Southern Steamship Co, 

Six months ending May 31, 1919: 

Standard return 147, 686. 95 

Regular return !_>_ 131, 533. 04 

T^ighteen months ending Nov. 30, 1920 : 

Standard return, loss 336,454.31 

Regular return, loss 340,746.46 

Mr. Webster. My questions go a little further than that. I under- 
stood you to say a moment ago that the Clyde Line and the Mallory 
r^ine represented to the Railroad Administration that they were very 
anxious to have their lines back, and that the director of railroads 
the following day or very soon thereafter handed their lines back to 
them. 

Mr. Wright. Yes, sir. 

^Ir. Webster. And they accepted them ? 

]Mr. Wright. They accepted them ; yes, sir. 

Mr. Webster. So, obviously, they were not under Federal control 
at the time of the termination of Federal control? 

Mr. Wright. They were not. 

Mr. Webster. And under the terms of the act had no claim for 
the guaranty ? 

Air. Wright. Perfectly true. 

Mr. Graham. Judge Webster, may I interrupt you a moment? I 
find on page 6 of the former hearings, the second paragraph reads 
like this — without reading it down in toto : 

" The guaranties provided in section 209 "—I suppose that is six 
iiioiiths — ^" of the transportation act were available only to such car- 
riers as filed with the commission on or before March 15 an acceptance 
of all the provisions of the section. The Baltimore Steam I*acket 
Co." — then he goes on and names a lot of them, the Merchants & 
Miners' Transportation Co. and several others — "filed with us ac- 
ceptances of the provisions of section 209 also, but I don't find in 
there the Clyde Line or the Mallory Line." 

Mr. Webster. The reason for that is that the Clyde Line and the 
^lallory Line, both of them, had been relinquished to their owners 
long prior to the termination of Federal control, and the provision of 
the guaranty relates only to such carriers as are under Federal con- 
trol at the time of the termination of Federal control. So under the 
terms of the act they had no rights under it. 

Mr. Graham. I think that is right, but technically that was true 
of the Chesapeake Co., too, wasn't it? 

Mr. Webster. No ; that was not true of the Chesapeake. 

Mr. Wright. That was continuously under Federal control. It 
went back with the railroad. 

Mr. Webster. Following up my line of questions, Mr. Wright, I 
understood you a moment ago to indicate that it was your idea that 
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the Clyde Line and the Mallory Line occupied precisely the same 
situation as a matter of morals and equity that the Merchants &, 
Miners' Co. occupied? 

Mr. Wright. Why, certainly. 

Mr. Webster. Well, that would involve extending the princif)le of 
the original transportation act, would it not ? 

Mr. Wright. I maintained from the beginning that the princijjle 
is almost beyond understanding. Here was a company that was 
operating at a loss at the beginning of Federal control, due to general 
national conditions — international conditions — was taken over, com- 
pensated by th6 Government for 26 months and then turned back to 
the owners; another company in the same territory, operating at a 
loss, and the director general elected not to take it for any reason, 
it carries its own losses for all of the period or part of the period, a- 
the Clyde and Mallory and Southern did; then Congress in tfio 
effort to sustain service till they can get on their feet, votes certain 
carriers money for six months ; how can you differentiate ? 

Mr. Webster. I am not undertaking to say that there isn^t merit 
in your position, but that position was not the one that Congress 
adopted. 

Mr. Wright. I admit that, sir. 

Mr. Webster. Now, the purpose of this bill that we have xmder 
consideration at this time is to include within the principle of the 
transportation act a company which comes within the principle but 
which by inadvertence was not included within it because of the 
language employed; whereas your suggestion that these other com- 
panies, the Clyde and Mallory and other similar lines, should be 
included in the act would involve a broadening of the funda- 
mental principle of the transportation act in that respect, ^would 
it not ? 

Mr. Wright. Yes, sir; and possibly to the point of prohibiting 
any appropriation at all; but I don't think that it will. I think 
that the whole amount, while large to these companies, is relatively 
so small compared with one Settlement with the railroads that th:? 
Congress can state them all the same way, regardless of how they 

S[ualify as between partly under Federal control or entirely under 
^'ederal control or not under Federal control. There are so few 
of them. There are none on the Pacific coast; practically one large 
one and a few very small ones on the Great Lakes; perhaps five or 
six on the Atlantic coast. What impresses me is the fact that right 
alongside of them and competing with them are railroad-owned 
lines that have gotten this payment without any question simply 
because of different legal relations or corporate relations, as I have 
stated. 

Mr. Webster. I see your idea quite clearly and, as I have already 
said, I believe it has a great deal of force, but the fact remains thjit 
In order for the Merchants' & Miners' Co. to gain the benefit that is 
contemplated by the present act there will have to be established 
ultimately the iact that at the time of the termination of Federal 
control tliat company was, as a matter of law, under Federal control, 

Mr. Wright. Kight here I would like to say 

Mr. Webster (interposing). That is a fact, isn't it, Mr. Wright? 

Mr. Wright. Which? 
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Mr. Webster. What I have just stated. 

Mr. Wri©ht. No, sir. 

Mr. Webster. That in order for the Merchants^ & Miners' Co. to 
gain any benefits under this act we are now considering it will be 
necessary for it to be ultimately determined that at the time of the 
termination of Federal control that company, as a matter of law, 
was under Federal control ? 

Mr, Wright. Mr. Webster, I think it would be very much better" 
to change the language of the act to fit the facts than to do the other 
thing. 

Mr. Webster. But that does not answer my question, Mr. Wright. 

Mr. Wrioht. I am trying to answer it, sir. 

Mr. Webster. Well, my question is this: I say that under the 
terms of the act we are now considering — the bill we are now con- 
sidering — before the Merchants' & Miners' Co. can obtain the ben- 
efit contemplated by it, it will be necessary for it to be determined 
ultimately that the Merchants' & Miners' Co. at the time of the 
termination of Federal control was under Federal control? 

Mr. Wright. I admit that. 

Mr. Webster. So that unless we are contemplating broadening the 
principle of the original transportation act and no longer insisting 
upon the guaranty being confined to those concerns that were under 
Federal control at the time of the termination of Federal control, we 
can eliminate from consideration the Clyde Line and the Mallory 
Line. Is that correct ? 

Mr. Wright. You can, if you are going to stick right to that prin- 
ciple. 

Mr. Merrttt. Just one question there, Mr. Wright. Isn't it t;rue 
that under the transportation act there were included railway car- 
riers which were not under Federal control and had no right to be 
under Federal control ? 

Mr. Webster. That is true as to some of the short lines ; but that 
does not interfere with the correctness of what I have been stating 
in its relation to this transaction. 

Mr. Merritt. I know. I meant that it seemed to me that broad- 
ening the principle that applies to railroads under the act now would 
extend that same principle over other carriers. 

Mr. Webster. It would be broadening the principle of the act in 
so far as the act relates to carriers of this sort. 

Mr. Wright. Mr. Merritt has stated just what I was going to say 
in answer to you. 

Mr. Webster. I have that in mind, and I am not disposed to 
contend at all that it would not have been equitable to have applied 
that same principle to carriers circumstanced just as these are, but 
the fact remains that Congress did not do it. Now, the bill that 
Mr. Sanders has introduced does not contemplate an amendment in 
the principle of the bill in its relation to this carrier; it merely 
attempts to change the language of the bill so as to bring this com- 
pany within the principle of the act, upon the theory that it was 
left out merely by inadvertence; th^t if it had been in the mind 
of Congress at the time language would have been employed — 
broader language would have been employed, and it would have 
been included without any departure from the principle of the bill. 
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Mr. Wright. That brings me to the report of the committee dated 
about March 3 or 4, which makes a record with which the Railroad 
Administration never can agree. It is not a statement of the situa- 
tion as it exists. It states that the Merchants & Miners' was under 
Federal control and was being operated for the account and risk of 
the Sailroad Administration, exactly what the Directors General of 
Railroads, all three of them, have disclaimed. We have a very large 
unsettled claim, which may have to ^o to the Court of Claims, and I 
feel sure that tne Government's position will be prejudiced there if 
the Merchants & Miners' Co. oners as evidence the report of this 
honorable body. It does not state the situation correctly. 

Mr. Webster. Now, there is one other question that I want to ask. 
The Merchants & Miners' Co. at the time Director General McAdtw 
undertook to compel them to receive their roads back — was that 
under the provisions of the law of July 1, 1918, under which act that 
could only be accomplished by agreement ? 

Mr. Wright. Yes, sir. 

Mr. Webster. And they are still insisting upon that contention ? 

Mr. Wright. They are, but they are to-day consistent. At that 
time, and shortly before that time, and for a peroid of six or eight 
months, they had insisted that that law did not apply to their com- 
pany in its compensation, but it did apply — they cnanged their posi- 
tion on the advice, I think, of Senator Hoke Smith and several 
others, and then claimed that the railway control act did apply and 
that they were entitled to be kept until the railroads went bacK. 

Mr. Webster. Or until they agreed to accept their lines back? 

Mr. Wright. Yes, sir. 

Mr. Webster. That clears me up on that. 

Now, just one other matter. With respect to your views concern- 
ing the Chesapeake Co., I understand your position to be substan- 
tially this : That the Chesapeake Co. is an independent concern stand- 
ing upon its own feet and exercising its own rights, and that its 
officers and board of directors undertook, as nearly as they could, to 
accept the provisions of the guarantee — that is, they filed'an election 
to take the benefit of the provision — and the mere fact that a portion 
of its stock, even though it be two-thirds, was owned by the Southern 
Eailway Co., while the remaining one-third was owned by another 
railway company, does not alter its situation as a matter of law ? Is 
that correct? 

Mr. Wright. That is perfectly correct. 

Mr. Webster. And that they ought to be included in the bill, because, 
speaking through their constituted authorities, they have done all 
that they could to come in, and that the incidental fact of ownership 
of stock does not alter the situation at all. 

Mr. Wright. It takes us clear back to the decisions in the Ameri- 
can Tobacco Co. case and the Standard Oil case. There is a legal 
separation between the Southern Eailway and the Chesapeake Line. 
The rule of reason applies. I don't see how we can bridge over that 
gap at all. 

Mr. HocH. Right on that point. Judge Webster, if, as a matter of 
fact, that does not change the situation as a matter oi law, then it is 
solely a question for the courts as to whether that was a legal and 
valid election to take under the guarantee, isn't it? Why do they 
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need to come to Congress ? If, as a matter of law, they had a perfect 
right, these officers, to elect, and did elect, then under the law, as a 
matter of judicial determination, they can get the guarantee without 
comingto Congress, can't they? 

Mr. Wright. I aamit the force of that, but it also seems to me — 
and, as I have stated before, I hold no brief for that or any other 
conapany — they could not litigate this claim for the amount. Their 
xights are extinguished if they have to go to the Court of Claims. 
The company is too small; the amount is too small. The commis- 
sion's position should be corrected on that. The easiest way to cor- 
rect it, I submit, unless you are getting into matters that I am 
ignorant of inside the Congress, is to cover it in the language of this 
bill. I hope you will do that. 

Mr. HocH. 1 want to ask one more question suggested by that line 
of reasoning. I understand, then, your view is that any company, no 
Tnatter whether under Federal control or not, should be given relief 
if it can be shown as a matter of fact that they suffered losses which 
were occasioned by Federal control ? Will you state the principle of 
that broadly? 

Mr. Wright. No ; not by Federal control. 

Mr. HocH. That would apply with reference to some of these con- 
cerns that never were taken over? 

Mr. Wright. You are absolutely correct, except as to those words, 
"sustained losses by reason of F*ederal control." I do not see the 
pertinency of that. 

Mr. HocH. Perhaps I did not state it quite clearly. I am trying 
to get your statement of the principle involved, the equity involved. 
You have stated that some of these concerns, these companies, never 
were taken over, but they had to compete in the matter of wages and 
the matter of material and all that, and bv virtue of certain circum- 
stances for which they were not responsible they did suffer loss, and 
therefore you think as a matter of equity they should be given relief 
whether they were under Federal control or not ? 

Mr. Wright. They should; yes, sir. 

Mr. HocH. If we are going to follow out that principle as a matter 
of governmental policy, wouldn't that carry us a good ways in giving 
relief to concerns that suffered by virtue of the general war condi- 
tions that were upon us? 

Mr. Wright. I can not see how this committee could entertain that 
proposition at all without a list of the companies and their standard 
return before them, so that you could know what you were getting 
into. You don't want to go to infinity with this, and you could not 
get such a bill through if you did indorse it in the committee. 

Mr. HocH, It is important, to my mind, because in order to pro- 
ceed at all I think we need to be upon very sound grounds funda- 
mentally. I do not at the moment distinguish in principle between 
that part of a case, relating to transportation companies, and the sort 
of case relating to business generally in the country that suffered 
very definitely by virtue of war conditions that were forced upon 
them, and if you argue that the Government has a right to give relief 
in one case, why not in the other case ? 

Mr. Wright. I can now see why you are putting in there, " caused 
by Federal control." I see it now. 
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Mr. HocH. I am trying to limit it. 

Mr. Wright. I see it now ; yes, sir. 

The Chairman. Have you any further answer? 

Mr. Wright. The numoer of companies, as I said, was very small. 
I will start with New England, the Eastern Steamship Co., whose 
loss must have been quite small, because at the time they had the 
Massachusetts and the Bunker Hill., two crack boats, in overseas 
service. So that their net loss woula probably not be a burden on 
this company. 

There is one small company operating between New York and 
Providence, the Colonial Transportation Co., that is absolutely tied 
up to the destinies of the Fall Kiver Line and the New Haven Rail- 
road. 

The line between New York and Norfolk changed hands right at 
the end of Federal conti ol. so it is not a claimant and never will be. 

You have one line on Chesapeake Bay, the Chesapeake Steamship 
Co. 

You have the Merchants' & Miners' Steamship Co. between Chesa- 
peake Bay and New England. 

And you have the Clyde, Mallory, and Southern. Now, that is 
all, I believe, that could qualify under the broadest language that 
you could possibly under any persuasion put into the bill. The 
Great Lakes Transportation Co. might possibly make a claim, but I 
doubt whether they woul want to. because they probably did not lose 
much money. 

The San Francisco & Portland Steamship Co. is the only one on 
the Pacific coast that could qualify, and they have already been 
taken care of by this ruling of the Interstate Commerce Commission. 

So, after all, it is not a large proposition. 

Mr. Sweet. I understand, Mr. Wright, that your contention is 
predicated upon the proposition of the service rendered during the 
period of Federal control ? 

Mr. Wright. Yes, sir. 

Mr. Sweet. And, as you view it, from the standpoint of equity, it 
does not matter whether the railroad was taken over by the Govern- 
ment or was not taken over by the Government, or the steamship 
line was taken over by the Government or not taken over by the Gov- 
ernment; that you believe that the railroad or the steamship com- 
pany should be compensated for the service rendered during that 
period ? 

Mr. Wright. Yes, sir ; if they rendered it, if they kept up the serv- 
ice and did not cut it. 

Mr. Sweet. And if they suffered loss during that period they 
should be compensated for it in accordance with what might )>e 
termed the equities of the case ? 

Mr. Wright. In part: yes. I don't think they should be held 
harmless from the war effects at all : but I think that they could be 
consistently — the Congress could help them to some extent, and I 
really can not differentiate between the lines which were supported 
by the Government for 26 months and those which were supported 
for 12 months or longer, as in some of the other cases. 

Mr. Sweet. Do you believe the bill as worded here takes care of 
the proposition along that line, or would you suggesc a rewording 
of it? 
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Mr. Wright. I really need to study that bill a little bit before I 
'Can answer that question intelligently. I am thinking more of the 
principle and the scope of the bill rather than the language which 
you want me to help provide. But I do feel that the service should 
be the conti^olUng idea. Where the line absolutely stuck to their 
patrons and took care of them, regavdless of the consequences, they 
dhduild be)tabenicare off. That is the xme '' sweetener " with t^e Mer- 
chants' & Miners' situation, that they did perform i;heir service. 

Mr. Mapbs. Early in the evening, Mr. Wright, you, if I under- 
stood vou correctly, named several companies in the same dass with 
the Chesapeake Co. — for instance, the New England Co., the old 
Dominion Liine 

Mr. Wright (interposing). The Baltimore Steam Packet Co. 

Mr. Mapes. What is the difference, as far as this bill and the 
guaranty under section 209 of the act turning the railroads baok are 
concerned, between the Chesapeake and those other companies? 

Mr. Wright. I can not see any difference at all in »any of the acts. 

Mr. Mapbs. I am not asking you the difference in principle, but, 
as a matter of iact, what is the difference ? Have they been given 
their guaranty? 

Mr. Wrioht. You mean what has occurred? 

Mr. Mafbs. Yes. 

Mr. Wrigbct. The Interstate Commerce Commission ruled that 
all of the lines under railway control should get the guaranty. They 
excepted the Chesapeake Steamship Co. because its principal stock- 
holder elected not to take the guaranty. The difference 'on the 
Chesapeake Bay is that one company, owned by the Seaboard Air 
Line, has been paid or is settling up ; and the other, owned by the 
Soutnern Railway and the Atlantic Coast Line, running alongside 
of it, got nothing. 

Mr. Mafes. Is this the difference, that the Chesapeake Co. is a 
separate entity from the Southern Railway Co. and the other com- 
panies are not? 

Mr. Wright. Yes, sir; the Seaboard Air Line Railroad owns the 
Baltimore Steam Packet Co., the steamboat company. They own 
the stock of it. The two rival lines to the seaboard, which are the 
Coast Line and the Southern, own the Chesapeake Steamship Co. 

Mr. Maprs. Is the difference simply that in the one case one rail- 
road company owns all the stock, and in the other case two railroad 
companies own the stock? 

Mr. Wright. Yes, sir. 

Mr. Mamis. In each ease they are independent entities from the 
railroad company? 

Mr. Wright. Absolutelj'', and, as I understand it, for many years 
they have received freight from all connections tendered to them 
without reference to the railroads that owned them. 

Mr. Mapes. And have these other companies actually received 
the fifUantnties? 

Mr. Wright. Yes, sir; the Baltimore Steam Packet Co. received 
the guaranty. The trouble with the Chesapeake Line was that the 
one-third owner of its stork, the Atkntie Coast Line Railroad, re- 
ceived the guaranty, but the two-thirds owner, the Southern Rail- 
way, declined the guaranty, and the commission says that is con- 
trolling, the subsidiary of the Southern Railway — part subsidiary. 
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Mr. Mapes. Do you know the make-up of the board of directors 
of the Chesapeake Line,' as to whether it is the same as the Southern 
Railway Co.l 

Mr. Wright. I do not, sir ; but the president and counsel are right 
behind me, and if you would allow me to put that into the record, 
I would undertake to get you the answer. 

Mr. Mafes. I am willing, but I presume they will come on later^ 
and we can get it from them. 

Now, going back to the Merchants & Miners' Transportation Co., 
was there any special reason that you know of why the management 
of the Merchants & Miners' Transportation Co. did not want to 
come out from under Federal control, while the other three com- 
panies appeared to be anxious to? 

Mr. Wright. Yes, sir ; the reason was the same reason that affects 
the standard returns of those companies in the test period, 1915, 
1916, and 1917. At the beginning of Federal control of the rail- 
ways, and three months beiore the Merchants & Miners was taken 
over by this special proclamation, the Merchants & Miners was try- 
ing to cancel througn the Interstate Commerce Commission a long 
list of confiscatory rates. It was subject, except in its Florida line 
from Baltimore to Philadelphia, to the sharpest competition that 
there is, both by rail and by water, and in the effort to get cargo 
they had gone back as far as North Adams, Mass., and brought 
freight to Boston destined to the city of Chicago. They would 
haul it from Boston down to Newport News and give it to the 
Chesapeake & Ohio Railroad, and it really had to get well over into 
West Virginia before it was as near to Chicago as it was before it 
started. 

It traveled perhaps a thousand miles before it got as near Chicago 
as when it was put on the first car at North Adams. So that as 
terminal costs rose — and that was our great trouble, the long-shore 
expenses — the Merchants & Miners' proportion was entirely eaten up. 
and there was no compensation there for the haul of 575 miles from 
Boston to Newport News, and that situation obtained all over New 
England, clear up into Maine and Vermont. They had been gather- 
ing freight by that expensive process at Boston in order to fill up the 
ship, taking it to the far West, performing a service a thousand miles 
longer, perhaps, than the short-line rail service, and doing it at a rate 
under the rail rates. Now, as costs rose— and those rates were all 
fixed through 1916 and 1917 ; practically fixed ; there was very little 
advance in them — they were wiped out, and they were trying in 
January, 1918, to have the Interstate Commerce Commission refieve 
them of all these rates that were confiscatory, and let them live on 
the port-to-port business, or practically that, which was abundant at 
that time and which was compensatory. 

Mr. Mapes. They were trying to get the Bailroad Administration 
to do something that they did not do themselves? 

Mr. Wright. They were trying to get the Interstate Commerce 
Commission to do it. The first tning the Railroad Administration 
did was to cut off that wasteful service and send the freight direct. 
The Merchants & Miners' had a lot of that sort of thing, the growth 
of years. It was not unintelligent work at the time, because the 
costs had not risen and they had a margin in it, but after a while, as 
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the costs went up, there was nothing in that, no revenue in it, and 
they were trying to get rid of that. They were losing money all 
through 1917. 

The Clyde and Mallory Cos. were not subject to that. Neither 
was the Southern Pacific. You can understana that on a haul from 
New York to the Gulf of Mexico, on a long rate like that, you have 
more money left after deducting your terminal expenses, but on a 
short haul like from Norfolk to Providence or Norfolk to Boston 
you haven't anything left. 

Between Norfolk and New York was our worst loss, for the same 
reason. Our total rate would not pay the handling charges at the 
two terminals, and that was the principal trouble witn the Merchants 
& Miners'. 

Mr. Mapes. It was not so much a question of the difference in judg- 
ment of the management of these different companies as it was the 
different situation that they were in? 

Mr. Wright. Yes, sir; and I don't believe we all realize clearly 
yet just what happened after the war on the other side had been going 
three month. The costs went up. Everything got out of control. 

Mr. Mapes. You predicated some statement which you made, if I 
understood you correctly, upon the statement that if the company 
was operating at a loss at the beginning of Federal control — I don't 
recall jus t what that was. 

Mr. Wright. Yes. 

Mr. Mapes. Were any of these companies operating at a loss when 
they were taken over? 

Mr. Wright. No, sir. The Merchants & Miners' and the Old Do- 
minion were perhaps operating at some loss, but the Clyde and Mal- 
lory distinctly were not, and the Southern. And I will explain why. 

Mr. Mapes. You think perhaps the Merchants & Miners' were 
operating at a loss at the time ? 

Mr. Wright. Yes, sir ; their records, their appeals to the Interstate 
Commerce Commission three months before they were taken over, 
gave their figures and showed that they were in very bM shape. 

Mr. Mapes. Have the Mallory and the Clyde and the Southern 
companies accepted the compensation provided for under the Esch- 
Curamins law? 

Mr. Wright. No, sir; they did not. I don't suppose they paid 
any attention to it, or if they did, they felt — they probably felt they 
could not qualify, because they had voluntarily 

Mr. Mapes (interposing). 1 mean from the time they went under 
Federal control. 

Mr. Wright. During Federal control ? 

Mr. Mapes. Yes. 

Mr. Wright. I beg your pardon. They made us a great deal of 
trouble asking for the Shipping Board rates. I think their total 
claim was between seven and eight million dollars. We settled for a 
good deal less than half that. 

Mr. Mapes. Now, has the Merchants & Miners' made any negotia- 
tions with the Railroad Administration looking toward a settlement, 
during the same period that is covered by the time that the Clyde 
and the Mallory and the Southern companies were under Federal 
control ? 



50 EXTENSION OF GOVERNMENT GUAKANTY TO CABBIERS BY WATER. 

Mr. Wright. Oh, yes; we have had a lot of negotiation. Their 
counsel is sitting beliind me, and he has made us a great deal of 
trouble. He calls it " negotiation," but the figures are so liigli that 
we can't see it. 

Mr. Mafes. As I understand it, he is insisting upon compensatiou 
clear up to the time that the railroads generally were given back '{ 

Mr. Wright. We are morally sure that the Court of Claims will 
not force the Government to pay for that period, and be is just aji 
sure that it will. 

The Chairman. Are there any other questions to be asked Mr, 
Wright? 

Mr. Newton. I don't know whether this is the right question to 
ask Mr. Wright — possibly some one else may want to answer it — but 
I am wondering whether the Merchants & Miners' Co. at the time 
when there were most extensive hearings held in connection with the 
contemplated passage of the transportation act, if they were repre- 
sented and appeared before the committee, and if not, why not, and 
why section 209, for example, when it was being gone over was not 
made broad enough to take in this particular company? Do you 
know why they did not appear? 

Mr. Wright. I really oo not, sir. I was not following the legisla- 
tion. I think the counsel for the American Eailway Association, who 
is sitting here, could perhaps answer that question. 

Mr. Newton. Is he to appear later ? 

The ChairjMan. We expect to have him later. He can answer that 
then, I think. 

Are there any other questions to ask Mr. Wright? 

Mr. Sanders. I have just two or three, Mr. Chairman. 

By the terms of the original section 209 we defined a carrier as be- 
ing a carrier by railroad, or partly by railroad and partly by water: 
whose railroad or system of transportation is under Federal control. 
So by the terms of the original act there were two classes of trans- 
portation systems that were embraced, the carrier by railroad, and 
then the carrier partly hy railroad and partly by water ; all carriers 
by railroad and all carriers partly by railroad and partly by water 
had the right to elect to come within the terms of the guaranty provi- 
sions, did they not? 

Mr. Wright. They did. 

Mr. Sanders. The Merchants & Miners' Transportation Co. is 
neither a carrier by railroad nor a carrier partly by railroad and 
partly by water, but is an independent water carrier. That is true, 
is it not ? 

Mr. Wright. Except that it is a carrier of traffic partly by rail 
and partly by water. 

Mr. Sanders. But in so far as its carrying is concerned that 
carrier is neither a railroad nor is it a carrier partly by railroad an<l 
partly by water. 

Mr. Wright. Correct. 

Mr. Sanders. Therefore it is not within the terms of this act. 
There is no way under the present law, and there never has been 
any way under the present law, by which the Merchants & Miners' 
Transportation Co. could claim under the guarantee provisions either 
by itself or have the claim made by some one else. Is that true? 
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Mr. Wright. That is true. 

Mr. Sanders. It was entirely left out, and is this not the only one 
that was left out in that respect? 

Mr. Wright. Speaking technically in that respect; yes, sir, the 
onlv one. 

Mr. Sanders. Every other water carrier which formed a system 
with a water carrier and a railroad carrier oould be taken care of 
if the railroad carrier owning the controlling stock was willing to 
take the terms of the guarantee provisions for the railroad and for 
the water carrier as one system of transportation ? 

Mr. Wright. That is true. 

Mr. Sanders. Atod the Southern Railway Co. controlled the Chesa- 
peake Steamship Co. ? 

Mr. Wright. By stock ownership. 

Mr. Sanders. So it could dictate — it had the right under the 
terms of the act, as it has been construed by the Interstate Com- 
merce Commission, to elect for itself and its subsidiary water car- 
rier to take the whole system together and come under the terms of 
the guarantee provisions, did it not? 

Mr. Wright. It had that right. It did not exercise it. 

Mr. Sanders. It had that right. Of course, how the control of 
the water carried passed to the railroad company we are not con- 
<;erned with, are we? 

Mr. Wright. We certainly are not. 

Mr. Sanders. But, as a matter of fact, it was absolutely controlled, 
because two-thirds stock ownership means control, and since it was 
controlled by the railroad company the railroad company dictated 
practically the terms of the contract between the railroad carrier on 
the one hand and the water carrier on the other, did it not ? 

Mr. Wright. I do not go that far. It did not express itself legally. 

Mr. Sanders. No. 

Mr. Wright. It made no expression. 

Mr. Sanders. I mean with reference to freight carrying; its con- 
tracts for carrying freight and all other contracts between the rail 
carrier and the water carrier, this controlling railroad company 
had a good deal to do with the terms of those contracts ? 

Mr. Wright. tNo ; I can not see it, Mr. Sanders. It could have done 
it. It could absolutely have dominated everyone, but whether it did 
or not I can not answer. It did not express itself in this case. 

Mr. Sanders. Well, it had it in its power to control the contract 
with reference to the division of freight, and all that sort of thing. 

Mr. Wright. It had the authority. 

Mr. Sanders. I am just trying to get at the reason that Congress 
has for originaUy requiring, when an election was made, that it elect 
for the entire system so far as water and rail is concerned. If the 
Southern Co. was given the permission to elect for itself to stay out 
of the guaranty provisions and get all it may and at the same time 
to have the water carrier which it controlled through its officers to 
«lect to stay within the terms of the guaranty during the six months' 
period, might they not so have manipulated their contracts as to put 
the Government at a disadvantage ? 

Mr. Wright. No, sir; I don't think they could, and I certainly 
have no reason to argue the case for the Southern Railway. The 
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divisions that you refer to, their traffic agreements, while it may be 
argued that they could be handled exactly as the controlling owner 
of the steamship company dictated, as a matter of fact they can not 
be, because the water carrier gets the best divisions it can oy barter 
with the rail carriers, and the possibilities are that the divisions have 
been established a very long time and can not be very well changed. 
I do not go with you that far; I can not see the opportunity for 
manipulation, either. And I would like to say with respect to one 
very important phase of this guaranty, which is frequently argued, 
that a company that did not elect to take the guaranty, and then 
later on wanted to take it, is disqualified because it was trying to 
eat its cake and have it. The record of performance of these steam- 
ship lines during the last year of Federal control and up to now 
did not give anybody a chance to speculate to that extent. They 
were facing a known loss. 

Mr. Sanders. So nobody made much of a sacrifice when they 
elected to come under the guaranty. 

Mr. Wright. It was unuke a coal railroad that I know of that 
would not take the guaranty — or, rather, it did take the guaranty and 
then found it was going to make much more, and then revoked the 
guaranty by action of the board, and got that in a few days too late, 
so now they are paying back to the Government, or will have to. 

The Chairman. Mr. Wright, in order that a certain phase of this 
matter may be put into the record in clear form, I would like to have 
you verify what I am about to read, which refers, to the hearing on 
H. R. 15963, February 24, 1921 : 

In making advances the Interstate Commerce Commission has therefore only 
recognized the claims of water carriers when made by the controlling railroail 
company. 

That is, as a principle. That we can all agree to, can we not? 
Mr. Wright. We can. 
The Chairman (reading) : 

The 15 carriers, with the method of presenting claims, foUow : 



Name of water carrier. 



Baltimore Steam Packet Co 

Central Vermont Transportation Co 

Chesapeake Steamship Co 

Grand Trunk-Michigan Central Ferry 

Merchants & Miners' Transportation Co 

Natchez & Louisiana Ry. & Transportation Co. 
Now Bedford M. V. & N. S. Co 



New England Steamship Co 

Ocean Steamship Co 

Wiggins Ferry Co , 

Hartford & New York Transportation Co. 



Philadelphia & Camden Ferry Co 

Champlain Transportation Co 

1/ake George Steamboat Co 

Louisiana & Mississippi R. R. & Transfer Co. 



Claim presented by- 



Seaboard Air Line. . . 
Central Vermont Ry . 



Grand Trunk Ry. 



Missouri Pacific B.^ 

)rd : 
.do. 



Now York, New Haven & Hart- 
ford R. R. 



Central R. R. of Georgia 

Terminal R. R. of St. Louis 

New York. Now Haven & Hart- 
ford R. R. 

Pennsylvania R. R 

Delaware & Hudson Co 

do 

Alabama & Vicksburg 



I.C.C. 
docket. 



F. D. 298. 
F. D. 351. 

F. D. 49S. 

F. D. 676. 
F. D.I6S2. 

F, D. 351. 
F. D. 711. 
F. D. ««. 
F. D. 57S. 

F. D. 73S. 
F. D. 424. 
F. Di 424. 
F. D. 59^. 



The 13 carriers by water controlled by railroad companies there- 
fore come under the act as it stands. 
We can agree up to that point? 
Mr. Wright. We can. 
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The Chairman (reading). 

The two carriers by water now excluded are the Chesapeake Steamship Co. 
ind the Merchants & Miners Transportation Co. 

Are there any others? 

Mr. Wright. There are. 

The Chairman. Will you state those in order that they may be 
fi itched on to this list as it appears in the record? 

Mr. Wright. Mr. Chairman, let me understand fully. Carriers 
ihat are technically within the language of the act were carriers 
which I feel are entitled to consideration. 

The Chairman. If you can differentiate, please state. 

Mr. Wright. All right. I think these last two are in the right 
order; that there is so little difference between the Chesapeake 
Steamship Co. and the others which have been passed here as quali- 
fying that it should be the first on the second list. The Merchants 
& Miners is properly next. They have the greatest claim. 

The Clyde Steamship Co. have a call for third, for the reason 
that it's operations are entirely between Boston, New York, Charles- 
ton, and Jacksonville, with the exception of a little side line that 
runs from New York to Santo Domingo, which should be excluded 
as being off continental North America. But it made a loss and 
rendered a very necessary service on this coast. 

The fourth I would put in the Mallory Steamship Co., which 
runs from New York to Brunswick, Ga., and from New York to 
Galveston, stopping at Key West. That service is essential to this 
country. Both the Clyde and Mallory, as has been stated several 
times, were under Federal control and were relinquished and con- 
sented to the relinquishment. I am quite sure that the Government 
saved two or three million dollars of upkeep, without regard to the 
prospective operating losses, by the action of those companies ; that 
is, the burden fell on their treasuries instead of on our Treasury. I 
think they have been punished enough. They kept going and gave 
full service. 

Next would be the Eastern Steamship Co., which probably will 
not be interested in these proceedings. It probably hasn't any 
?laim — I mean did not make much loss — ^but they should be accorded 
the opportunity to file their claim. You are personally familiar 
with the service they performed. It is an essential service. 

Last is the Colonial Transportation Co., on Long Island Sound, 
which is a very small company. I don't know whether it lost or 
gained. 

The Southern Steamship Co., between Philadelphia and Galves- 
ton, should also be included. 

I don't know of any others. We probably could find half a dozen 
small lines, but the entire claim in the aggregate would not be more 
than a couple of hundred thousand dollars, and the chances are that 
they did not have and would not have any claim. 

Mr. Denison. Then, if I understand your position, Mr. Wright, 
you base your position with reference to the way these companies 
ought to be paid entirely upon the service they rendered, and with- 
out regard to the action of their managing corporate authorities ? 

Mr. Wright. I certainly do; and without regarding their names. 
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Mr. Denison. Now, the theory of section 209 of the Transporta- 
tion Act was that tliis guaranty should be based partly upon a con- 
tractual relation between the Government and the transportation 
company ; that is, the guaranties should go to those companies and 
those companies only that signed an acceptance, so that in case they 
earned more than the standard return the Government should get 
the benefit. 

Mr. Wright. Yes, sir. 

Mr. Denison. You don't regard that as a proper part of that 
legislation, do you ? 

Mr. Wright. I do, during? Federal control. 

Mr. Denison. You are disregarding it, aren't you, in your state- 
ment ? 

Mr. Wright. I am not disregarding it during Federal control. 

Mr. Denison. You don't think that the fact that they had a con- 
tractual relation, which whatever it was in the statute, the original 
control act 

Mr. Wright (interposing). It didn't work out that way at all 
Mr. Denison. Just think of the different kinds of contractual rela- 
tions we had. 

Mr. Denison. I had reference to the contractual relationship 
growing out of a written acceptance and agreement, an agreement 
to surrender its excess earnings over the standard return if the Gov- 
ernmeiit would agree to guarantee the deficit. 

Mr. Wright. I recognize the force of that, but I call your atten- 
tion to this: A lot of these companies did not know — they thought 
they had been left entirely out of the act — did not know they coulii 
file an acceptance. This was a rail act, unintentionally, wasn't it ? 

Mr. Denison. Yes. 

Mr. Wright. It gave every form of relief to every carrier or rail 
transportation enterprise, whether under Federal control or not. 

Mr. Denison. Provided they signed the acceptance; otherwise 
they didn't get the guaranty, whether under Federal control or not 

]Vir. Wright. Yes, sir: but obviously it was a rail proposition. 
Now, here comes along the water contingent, and they work out of 
all this a huge loss during that period, and nobody could have pos- 
sibly and intentionally refused to sign or withhold their acceptance 
in he hope of making more money by that process. It was not 
possible. There isn't a ship man along this coast that can show that 
he made any money in that period. Nobody hoped to. So, it was 
not a speculation. It was not in the business; you couldn't make 
money out of this business at that time. Now, 1 don't think tlia*. 
their failure to meet that requirement in these specific circumstance^ 
ought to be considered. 

I know very well that if this whole proposition amounted to & 
large amount of money, that you gentlemen could not get it throu/rh 
the Congress, and there would be nothing in my talking this way, 
but I don't believe that the amount is large, or relatively large. 

Mr. Graham. As a practical question, under the Esch-Cummins 
Act a railroad carrier that elected to take this guaranty can receive 
it, if the carrier was under Federal control at the time Federal con- 
trol was relinquished. That is true, isn't it? 

Mr. Wright. Yes, sir. 



L 
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Mr. Graham. A carrier partly by railroad and partly by water 
that was under control of the Government at the termination of Fed- 
eral control can take it if he elects to take it. That is true, isn't it ? 

Mr. Wright. Yes, sir. 

Mr. Graham. Now, is there any reason that you know why a water 
carrier operating by itself, that was under Federal control at the 
time of the termination of Federal control and that elected to take 
it, should not have it? 

Mr. Wright. I can not conceive of any reason. 

Mr. Graham. That is all this bill is, Mr. Wright. It proposes, as 
I understand it — ^and if I am wrong, Mr. Sanders will correct me — it 
proposes to insert a carrier that was operating as a private company, 
a water carrier, not under the control of anybody else, into the act. 

Mr. Wright. Conditioned on its being under Federal controL 

Mr. Graham. At the time Federal control terminated. 

Mr. Wright. Which you understand the Railroad Admimstration 
denies in the case of the Merchants & Miners'. 

Mr. Graham. I understand, but now let us lay that aside; forget; 
that. 

If any water carrier that was a separate company by itself was 
under Federal control at the time Federal control terminated, it 
ou£:ht to have the guaranty if it elected to take it, ought it not? 

Mr. Wright. Unquestionably. 

Mr. Graham, Then it is a good bill, isn't it? 

Mr. Wright. It is for the Merchants & Miners', but for the Chesa- 
peaJce Co. it needs amendment. 

Mr. Graham. The question, Mr. Wright, of whether the Merchants 
& Miners' Transportation Co. or the Chesapeake Co. were under the 
control of the Government at the time of the termination of Federal 
control is a question to be hereafter settled, isn't it ? Even if this act 
passes ? 

Mr. Wright. In the language as it is now ? 

Mr. Graham. Yes. 

Mr. Wright. Yes, sir. 

Mr. Graham. And with that I take it this committee is not es- 
pecially concerned, is it? 

Mr. Wright. I think it is. 

Mr. Graham. Have I stated that right, Mr. Sanders? 

Mr. Sanders. Yes. 

Mr. Mafes. It being admitted that the Merchants & Miners' Co. 
is the only one that can possibly come under the provisions of this 
bill, you hold that it would be practically a legislative finding that 
that company was under Federal control when the railroads gen- 
erally were turned back? 

Mr. Wright. That is true. 

Mr. Mates. Is that your position ? 

Mr. Wright. Yes, sir. 

Mr. Graham. Also, as I understand it, Mr. Wright, you are look- 
ing at it more from the standpoint of what you consider to be the 
justice of the matter? 

Mr. Wright. I am. 

Mr. Graham. On broad general grounds. But I am trying now 
to get my mind focused on the bill of Mr. Sanders which is before 
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the committee, and which seelns to me to be simply a bill to put into 
the law what manifestly ought to have been there in the first place. 

Mr. Merritt (interposing). Or, as Mr. Wright suggests, to 
amend it. 

Mr. Wright. And I do that in ignorance of the difficulties which 
that may bring to the committee. I don't know what the situa- 
tion is. 

Mr. Graham. I don't know what Mr. Sanders' intention is about 
the bill, but I take it that the bill here before us is the bill that he 
favors. 

Mr. Sanders. I drew this bill for the sole purpose of bringing 
within the terms of the act a carrier which should nave been within 
the terms of the act under the principle of the act originally, and I 
intended it to be nothing but tnat. This other question of whether 
a water carrier that is not under Federal control should be brought 
in by different legislation is a very interesting one, but I don't think 
has anything materially to do with the purposes of this bill. I am 
quite interested in what Mr. Wright has said, and I am personally 
under great obligations to him for the suggestions he has given to 
me in tne preparation of the bill. He has been very helpral. 

Mr. Wright. The Railroad Administration has quite a large debt 
to the Merchants & Miners' which we do not want prejudiced by 
either a bill or any of the reports of this committee. We want to 
make a fair trade with them. That is aside and apart from my 
desire to see them get the benefit of this guaranty, to which I think 
they are justly entitled, just as much as their competing rail carriers 
were entitled to it. 

Mr. Graham. Mr. Wright, just along that line. I do not want 
to ask you anything which might not properly go into the record, 
but if this committee were to vote on this bill, and perhaps if it 
should pass the House, just how would it embarrass you in your 
dealings with this company? 

Mr. Wright. Well, the bill will not, but you have got a record 
here. 

The Chairman. He has reference to the report on this bill. 

Mr. Wright. A report on this bill which misstates our position. 
If we were to settle in the next three weeks with the Merchants ilt 
Miners Transportation Co. I would not say anything about your 
record, but we are right in the period of negotiation. There is bein»: 
asked a good deal more money than we think the Government shoulll 
pay, and in all our desire to help them get the guaranty through 
this committee we do not wish to injure that trade. Your bill is not 
going to hurt us at all, but the report dated about March 3 or 4 
makes a record which we would not like to appear in the Court of 
Claims as the official expression of this committee. 

The Chairman. Are there other questions to be asked Mr. Wright ! 
Have you anything more to add, Mr. Wright? 

Mr. Wright. I certainly have not. 

The Chairman. We are greatly obliged to you. 

Mr. Wright. I thank j^ou all tor your courtesy. 

The Chairman. We have now arrived at the place where we can 
ask those who are in favor of this bill to present themselves and bo 
heard. It might be in order for the Merchants & Miners Transporta- 
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tion Co., it seems to me, to be the first object of consideration, in the 
first instance, to be represented by somebody. 

Mr. Kent, do you qualify for that duty ? 

Mr. Kent. Yes; Mr. Chairman. 

STATEMENT OP ME. OTIS BEALL KENT, aENEEAL SOUCITOE EQE 
THE MEECHANTS & MINEES' TEANSFOETATION CO., WASHING- 
TON, B. C. 

Mr. Kent. Mr. Chairman and gentlemen of the committee, it is 
my purpose not to repeat any portion of my former statement, except 
in so far as may be inevitable ; but there are a few points which I 
should like to clarify, and which I will consider in order as they may 
suggest themselves. 

Mr. Wright has referred to the sale of several of the company's 
vessels at rather fabulous returns. I might suggest to the committee 
that all those proceeds were subject to corresponding repayments to 
the Goverimient in income taxes, so that our net return did not leave 
us very much ahead of the game. 

There is some confusion, 1 think, in the minds of some members of 
the committee, as to the relation between the Federal control act 
and the transportation act, the President's proclamation and the 
orders of the director general. There is, of course, no question that 
the proclamation by virtue of which the railroads were taken over 
was issued in pursuance of the national defense act. The railroads 
having been taJken over, it became apparent that these essential links 
in the general system had been omitted; and, in furtherance of the 
common purpose, the President issued his supplemental proclamation 
taking over the four independent water lines referred to in Mr. 
Wright's testimony. 

Now, it is self-evident that the same power that took over the rail- 
roads was exercised in taking over the water lines, else their taking 
was an ultra-vires act on the part of the President. In the latter 
event, the claim of the Merchants & Miners' Transportation Co. would 
resolve itself into one not of compensation, as provided in the Federal 
control act, but for damages against the Government arising out of 
the then unlawful action of the President and of the director general 
in the taking over of property, for the taking of which there was no 
authority under the law. Such a condition is not seriously to be con- 
sidered, but the suggestion leaves no room for doubt that the Presi- 
dent, in assuming control of the independent water lines, lawfully 
exercised a power clearly delegated in the national defense act. 

Mr. Wright's objection to the omission from the transportation act 
and from the Esch-Cummins bill of any reference to water lines, I 
submit, is unfounded. The purpose of the Federal control act was to 
define the relations and the conditions governing compensation as 
affecting the lines taken over under the original proclamation. The 
Federal control act expressly anticipated the taking over of lines 
other than railroad lines ; and, in order to comprehend them by the 
most generic possible terms, employed the expression " other systems 
of transportation," expressly extending the provisions of the Federal 
control act to systems of transportation thereafter to be taken over 
by the President, presumptively, in pursuance of the national de- 
fense act. 
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The so-called order of relinouishment which the Merchants & 
Miners' Transportation Co. declined to accept, was issued by the 
director general under an assumption of power, which he did not, in 
fact, have. That is not debatable, if the committee please, because 
Congress had expressly defined the specific terms under which these 
lines might be relinquished. All lines might have been relinquished 

Srior to July 1. No line might have been relinquished subsequent to 
uly 1, except with the consent of its owners. That was clearly a 
limitation upon the power of the President, either directly or through 
the director general, to relinquish a particular line after July 1, 
except with its consent. 

• Mr. Wright has explained, and we appreciate the candor and the 
clarity of his explanation, but we should like to supplement his rea- 
sons for the Merchants & Miners' Transportation Co. having mani- 
fested a different attitude from the attitude of the other three lines 
which accepted reliiKjuishment in pursuance of the director general's 
so-called order of relinquishment. The Merchants & Miner? Trans- 

g>rtation Co. is in a class by itself both as to its relations with the 
overnment and as to the character of its service. For nearly 70 
years it has been engaged in an exclusively coastwise trade. I ntil 
comparatively recently it has never embarked in other than a coast- 
wise venture. The Clyde and Mallory Lines, on the other hand, 
during and prior to the. period of Federal control, had a few ships 
which were capable of going overseas; and those companies had 
dabbled in that service. 

Another decided feature differentiating the Merchants & Miners' 
Transportation Co. from the Clyde and Mallory Lines is suggested 
by Mr. Wright's enigmatical statement that the Merchants & Minors' 
Transportation Co. had not been " injured " by requisition through 
the Shipping Board. 

The Merchants & Miners' Transportation Co. was the only im- 
portant American coastwise water line then in service, the vessels 
of which were not so requisitioned. The general order of requisition 
was promulgated by the board under date of October 12, 1917, and 
was made effective on October 15, 1917 ; but on October 13, 1917, be- 
fore it had become effective, the Merchants & Miners' Transportation 
Co. was excepted from its application. 

That the effect of having their vessels requisitioned by the Ship- 
ping Board was regarded by the carriers so favored as highly de- 
sirable may be judged from the fact that the Merchants & Miners' 
Transportation Co. urged most earnestly that the board retain its 
vessels. The Shipping Board, for reasons best known to itself, de- 
clined to do so; with the result that the Clyde and Mallory Lines, 
and all the other lines whose vessels were requisitioned by the board, 
received for their least efficient ships a basis of charter hire de- 
termined by the efficiency of the most efficient vessels then afloat. In 
other words, the Shipping Board prescribed for each vessel subjected 
to requisition, regardless of its age or tonnage in excess of 2,500 
dead-weight tons, a rate per dead-weight ton prescribed as com- 
pensatory for vessels of the most efficient type. Through this ar- 
rangement, the Clyde, Mallory, and other lines received for their 
vessels in every respect comparable to those of the Merchants & 
Miners' Transportation Co. a rate of compensation per dead-weight 
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ton identical with the rate allowed by the board on trans- Atlantic 
lines of equal speed. * 

With the support of those profitable rates, the favored lines were 
able to outbid us for labor and for ships' supjplies; and, while their 
compensation was measured by the serviceability of their most effi- 
cient vessels, we were compelled to operate, throughout the requisir 
tion period, under coastwise rates depressed by subnormal rail com- 
petitive rates, at an expense almost as great as that required for over- 
seas service. I hold no brief for or against any line other than the 
Merchants A Miners' Transportation Co.; and I particularize the 
Clyde and Mallory Lines merely because the question of their com- 
parative status has been injected into the discussion by statements 
heretofore made to the committee. 

The rates of charter hire prescribed by the Shipping Board 
amounted in the aggregate to approximately five times the amount 
claimed by the Merchants & Miners' Transportation Co. for the use 
and control of its system by the director generaL That is, the basis 
or, to quote Mr. Wright, the '^ yardstick " applied by the Shipping 
Board as the criterion for determining the value of the services 
rendered by requisitioned vessels was such that, if it should be ap- 
plied by. the director general in the admeasurement of the compensa- 
tion due to the Merchants & Miners' Transportation Co., the latter 
Avould receive approximately five times the amount of its claims 
now pending adjustment. 

The basis upon which the Merchants & Miners' Transportation Co. 
conducted its preliminary negotiations with the Railroad Adminis^ 
tration, to which Mr. Wright has referred, is immaterial, for the rea- 
son that, since Mr. Wright came into the administration — certainly 
since I have been associated with the company — our negotiations have 
been consistently in furtherance of the idea that Congress intended 
to treat alike all carriers similarly situated, that the omission from 
section 209 of any provision for systems such as the Merchants & 
Miners' Transportation Co. was purely inadvertent, and that Con- 
gress in due season would correct the situation by amendment of the 
transportation act. We have consistently intended at such time to 
have established our eligibility to the benefits vouchsafed by the 
statute. 

A question was raised this morning as to the effect of the company's 
acceptance of the guaranty provisions of the transportaton act, in 
advance of any provision in the statute for such acceptance — ^and, in 
deference to Judge Webster's lucid exposition of his views, I hesitate 
to enter upon ground whereon angels might " fear to tread." This 

?uestion, however, becomes immaterial in the light of the admitted 
act that we never had the faintest idea that our earnings during the 
guaranty period would show a profit. We knew that nothing short 
of a miracle, which we did nob anticipate, could transmute our in- 
evitable loss into profit; and at the time we accepted, or assumed 
to accept, the provisions of section 209 we were practically as certain 
as we are now certain that our action, if made effective by a supple- 
mental amendment to the statute, would entail an expense to the 
Grovemment. It would be disingenuous on our part to intimate a 
purpose to the contrary ; and it has been merely our desire to establish 
our eligibility under the law which we believed that Congress in due 
time would pass. 
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If I mav interpose my personal opinion, I agree with Mr. Sanders- 
in all deference to the opinion of Judge Webster — that if the Mer- 
chants & Miners Transportation Co., in contemplation of a retroactive 
amendment of the statute, had accepted the provisions of the guar- 
anty, and if Congress, in recognition of that acceptance, had enacteil 
the amendment for which we are now asking, uie company would 
have been estopped from repudiating its acceptance, unless such ac- 
ceptance had been repudiated prior to the final approval of the amend- 
ment. I think that having accepted it we would oe absolutely boumi 
by our acceptance in event of subsequent action by Congress along 
the lines proposed, unless prior to such action we had withdrawn our 
acceptance. 

But, as I have said, the entire question becomes academic in the 
light of our express admission of our practical certainty that we 
could not, during the guaranty period, earn more than our standard 
return. Our freight had been diverted — and I say this without 
criticism of the Eailroad Administration, which was acting entirely 
within its province — ^but it is an immutable fact that our rates had 
been disorganized, our traffic had been diverted, and our organization 
had been disrupted. 

Mr. Wright has told you that one of the first acts of the Railroad 
Administration was to eliminate a long haul of some 576 miles, which 
was regarded by the director general as unnecessary. He has told 
you in the same breath that the water-line link from Boston to the 
South was prerequisite to the system contemplated b^ Federal con- 
trol. In order to provide that link we had found it necessarv to 
compete with direct rail line service, even at the expense oi an 
added water haul, which under a unified control would not have 
been necessary. When the director general discontinued our policy 
in that respect he diverted traffic from us and augmented the diffi- 
culty of our rehabilitating oui* service. 

Tnose were the reasons why, as a matter of self-preservation, we 
declined to accept relinquishment. Those are the considerations 
which we submit now entitle us to the guaranty on exactly the sanif 
basis that it is made available to the rail-line carriers. 

Mr. Huddleston this morning said, and I am sorry he is not 
here 

Mr. Newton. If I may interrupt right there. 

The Chairman. Mr. Newton. 

Mr. Newton. I directed a question to Mr. Wright a few niinute> 
ago. Now, what I can not understand is this: When there was so 
much time taken up here on this transportation act in committee, 
when everybody appeared before the committee, and there was talk 
on guaranties which reached clear out in my country, so that I got 
wires and letters protesting and commending, your company diu 
not appear before the committee and make some effort, either to <r^t 
in or to inquire as to whether or not you were in, instead of waitini! 
until this time. That is what I can not understand. 

Mr. Kent. May I defer the answer to that question for a few 
minutes, Mr. Newton? 

Mr. Newton. Yes, sir. 

Mr. Kent. I had in mind to answer that particular point. 

Mr. Newton. Yes. 
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Mr. Kent. I thank you, sir. An obvious misapprehension per- 
sists, I think, in the mmds of some of the Members as to the effect 
of the referees' decision. The Federal control act, in contemplating 
a definition of the terms governing the relations between the Gov- 
ernment and the carriers subjected to Federal control, provided that 
in cases of dispute, such as this, either party might apply to the 
Interstate Commerce Commission for the designation of three ref- 
erees, and that for the personnel of such boards the membership of 
the commission as well as its employees should be eligible or subject 
to draft. The board of referees so constituted was in effect a court 
of special jurisdiction. 

That it was in such a court is apparent from the terminology of 
the statute providing for its creation and from the specification of 
the proceedings governing its deliberations. 

We have complied literally with the prescriptions of the statute 
as to the submission of our evidence to such a board. That board 
has passed down its decision, which, I submit, Mr. Chairman, should 
have the force and effect — at least, so far as Congress is concerned — 
of the decision of a nisi prius court. 

Instead, therefore, of the view that was given voice this morning, 
that the decision of the referees is nugatory until affirmed by the 
courts, I submit as the correct view that the decision of the referees, 
being a decision of a court especially created by Congress for spe- 
cific purposes and acting clearly within the purview of those pur- 
poses, is entitled to be accorded the finality of a judicial decision 
until reversed by a court of competent jurisdiction. 

The act expressly provides that if either party is dissatisfied with 
the award of the reierees a right of appeal to the Court of Claims 
shall be preserved. The Merchants & Miners' Transportation Co. is 
in every respect satisfied with the award as made. We asked for 
$1,219,000, and the referees decided in effect that we are entitled to 
approximately $2,700,000. We are entirely satisfied with that deci- 
sion. I believe it would not be a correct statement to say that the 
director general has rejected it. He has simply not yet accepted it. 
But he has not availed himself of his privilege under the statute of 
appealing to the Court of Claims, and I submit that until he does so 
and until the decision is reversed by a competent court it should be 
accepted as the law of the land. 

The referees have held that the Merchants & Miners' Transporta- 
tion Co. was under Federal control upon the termination of Fed- 
eral control; but, answering one of the questions submitted to Mr. 
Wright this evening, that issue also becomes immaterial, as we only 
ask from Congress that it permit us to establish our status under 
section No. 209 exactly as we might have established it if we had 
been a railroad. 

If the director general should further contest our claim that we 
were under Federal control upon the termination of Federal con- 
trol, we are prepared to establish that fact in any court to which Con- 
gress may refer the question. 

We are confident that the director general, under Mr. Wright's 
able advice and counsel, is going to do the eminently fair thing in 
this connection. We feel that the administration, with its plethora 
of confusing and conflicting duties, has not yet had an opportunity 
to consider this case on its merits, and we are patient and content to 
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bide our time, with the confident assurance that as soon as the 
director general can deliberate, can pause in his momentous efforts 
long enough to read the law and the decision of the referees, there 
will be no further controversy on this point. 

But be that as it may, we are prepared to take our chances in the 
courts, and all we ask is the privilege of establishing our status 
and we shall establish it. If we do not, Mr. Chairman, that will be 
our misfortune. 
Mr. Lea. May I ask a question? 
Mr. Kent. By all means. 

Mr. Lea. Do I understand that the referees decided you were en- 
titled to a specific sum? 

Mr. Kent. Not to a specific sum, Mr. Lea, but the referees estab- 
lished certain basic principles. They sustained our contentions as 
to our right to a standard return on the basis of 65.971 per cent of 
our standard return during the test period. 
Mr. Lea. How much would that oet 

Mr. Kent. Approximately $826,000. They also sustained our 
right, not to depreciation, as we put it, but to undermaintenance, 
which amounts to three or four times as much as we had claimed 
for depreciation. The referees also recognized our right to full 
compensation for operating losses; and, without specifically saying 
in terms that we are entitled to $2,700,000, the result of a computa- 
tion of our claim on the basis of their decision is that we could 
establish our claim for that amount. 

Mr. Lea. Well, those claims would be compensation for the pe- 
riod during which you were under Federal control. 
Mr. Kent. That is right, Mr. Lea ; jres, sir. 

Mr. Lea. That is a separate question from the one that is in- 
volved in this case? 

Mr. Kent. Absolutely so, except that our status as being under 
Federal control must be established as a condition precedent to our 
eligibility to this guaranty. 

Mr. Lea. I see. But if that decision should be adverse to you ? 
Mr. Kjjnt. Then we are out of luck, Mr, Lea ; simply out of luck. 
The Chairman. Did you get the answer you wanted, Mr. 
Newton? 
Mr. Newton. No; he is deferring his answer to my question, 
Mr. Kent. I shall come to that presently. 

A suggestion was made this morning, in answer to a statement by 
Chairman Clark, that it would be within the province of the Presi- 
dent to defeat the jurisdiction of the Court of Claims. Such a 
contention is unfounded ; and I revert, in passing, to the proposition 
which I have submitted that the President is expected to use his 
judgment about accepting the decision of the referees ; but if he 
abides by that decision he obviates occasion for recourse to the 
Court of Claims. He is not divesting the Court of Claims of any 
jurisdiction given it by its organic act or by any supplemental 
statute. He simply accepts as final the decision of the referees, just 
as a private litigant might accept as final an adverse decision of a 
nisi prius court. If the President should see fit to accept the deci- 
sion of the referees as final, he would merely acquiesce in their 
judgment and would not in any sense divest the Court of Claims of 
any of its jurisdiction. 
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Mr. Merritt. Only in the sense that the decision of the Court of 
Claims would not be called for. 

Mr. Kent. For the same reason, Mr. Merritt, when a private liti- 
gant gets an adverse decision from a nisi prius court and declines 
to appeal it, he does not divest the court or appeals of its appellate 
jurisdiction. 

A suggestion was made this morning as to the distinction between 
th^ moral and the legal obligations here. We suggest that the obliga- 
tion — we do not call it an obligation; we will call it a matter of 
largess, if you please. But whatever it is, whatever sentiment ac- 
tuated Congress in regard to the railroads was applicable with equal 
force to the Merchants & Miners' Transportation Co. If it was 
clearly not a legal consideration that induced the passage of section 
209 in its original terminology, by the same token it is not a legal: 
consideration upon which we now submit our claim to this committee. 
It is purely a moral obligation. If it was a moral obligation to the 
railroads it is a moral obligation to us. 

A question was raised as to the propriety of demanding that tiie 
Government should live up to its moral obligations in view of our 
having stood strictly upon the letter of our legal rights. We submit 
in answer to that suggestion that we simply followed the natural 
instinct of a man who is drowning and who grabs at a straw. It 
was a principle of self-preservation. We recognized that, unless we 
did come under this provision, we would be severely penalized by 
reason of our inability to compete with other lines which, during the 
full-moon period of requisition by the Shipping Board, had reaped 
an abundant harvest. 

A question has been raised as to the immunity of this carrier from 
control by the Interstate Commerce Commission. I do not know, 
but I think perhaps in the minds of most of the members that point 
has been clarified; but, in order that there may be no question in this 
regard, 80 per cent of the company's business is subject to, and its 
rates, regulations, and practices are absolutely controlled by, the 
Interstate Commerce Commission. The remaining 20 per cent of its 
business, representing purely port-to-port service, is controlled with 
equal effectiveness by the United States Shipping Board, so that 100 
per cent of the company's business is controlled by the United States 
Government. If this were not true, as I have intimated, our rates 
would be no less effectively controlled by competition of controlled 
rail service, for the reason that our rates could not be advanced be- 
yond a competitive rail basis. 

A suggestion was made this morning that we had not made any 
attempt to apply a higher schedule. Absolutely true, because if we 
had done so it would have been futile. Even assuming that the Ship- 
ping Board and the Interstate Commerce Commission would have 
acquiesced in it, it would still have been futile, because it would have 
been a purely paper rate in that no traffic would have been attracted 
by it. If we had increased our rates fivefold we would have lost 
more than we did lose, because we would have lost the traffic which 
we actually had. 

One other point that was made — and, Mr. Chairman, I am going 
to hurry, because I appreciate the patience of the committee 

Mr. Lea (interposing). In that connection may I ask a question? 

Mr. Kent. Yes; surely, Mr. Lea. 
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Mr. Lea. In regard to the compensation that the Government is 
authorized to make you for Federal operation^ is it broad enough to 
include damages done to your company by disarrangement of your 
business ? 

Mr. Kent. It is an inclusive compensation, Mr. Lea, and it covers 
all the resultant losses and consequential damages entailed upon Fed- 
eral control. It does not in terms allocate a certain proposition of 
compensation to damages resulting from a diversion of traffic or from 
a disorganization of tariff schedules ; but it is the comprehensive unit 
of compensation which has been prescribed, which covers everything, 
and which we are perfectly willing to accept. It is ancient history 
now to refer to our having at one time claimed Shipping Board com- 
pensation, because we have not claimed that since the memory of man 
runneth to the contrary. 

Mr. Newton. It takes in the efficiency of labor. 

Mr. Kent. It takes in the efficiency of labor. It takes in every- 
thing. 

Mr. Lea. Will it be broad enough to cover what the guarantee 
really intended to cover ? 

Mr. Kent. Do you mean for the extended period? 

Mr. Lea. The compensation for the period of Federal control. 

Mr. Kent. Not by any means, Mr. Lea. I say to you that if it 
was the intention of Congress to limit, to circumscribe, the compensa- 
tion of the rail lines during Federal control, and to cover this post- 
control, period, then by the same token it is applicable to us. We 
only ask that we be treated on a parity with the rail lines. If the 
standard control of the rail lines during the period of Federal control 
did not cover this post-control period, I answer you that it was not 
sufficiently comprehensive to include our compensation for the six 
months following Federal control. 

Mr. Lea. I think that should be determined on the basis of equity, 
based on your facts. Whether or not the railroad settlement is fair 
or unfair does not enter into it at all. 

Mr. Kent. Whether that is fair or unfair does not enter into it at 
all. All we ask is to establish our right to the same benefit that the 
railroad companies have been given. Does that answer your ques- 
tion? 

Mr. Lea. Yes. 

Mr. Kent. A question was raised this morning as to the possible 
expediency of deferring action on this bill until we can secure an 
adjudication and affirmance, if you will, of the decision of the ref- 
erees. If the committee please, that will be unnecessary, because, if 
we are permitted to establish our eligibility to the guaranty for the 
six months following Federal control, we will be in an infinitely 
better position to settle our basic claim with the Railroad Adminis- 
tration. We have got to get a certain amount of money. Our con- 
tinued existence depends upon it. We are operating on borrowed 
funds to-day. We must get a certain amount of money from the 
Government if this service is to be continued. If we can get a part of 
that as extended guarantee, it is going to reduce the amount tnat we 
must insist be paid by the director general, and we have no doubt 
that we shall reach a point of common understanding with the 
director general. 

Mr. Graham. You are in the same boat, then, as the fellow who 
was poking at the stump and whose family was without meat. 
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Mr. Kent. How is that, Mr. Graham ? 

Mr. Graiiam. Well, this fellow was digging at the stump, and he 
said, " There's just got to be a possum m that stump, because my 
family is without meat." 

Mr. Kent. It is very much like that situation, Mr. Graham. 

Now, Mr. Newton, answering your question : You will recall that 
this law was passed during the strenuous, hurried days preceding 
the adjournment of Congress. My time and the time of my company 
was almost entirely consumed in a vain effort, a fatuous effort, to 
wrest from the Eailroad Administration some of the money to 
which we were entitled. We had very little time to consider the 
matter of legislation. I was kept posted, as a matter of currrent 
information, as to the progress of the bill; bat there was never a 
moment's doubt in the minds of any of us that some day Congress 
Avould right the wrong that it had umvittingly done to us, and we 
felt that it was as little as we could do in those trying days not to 
harass this committee nor to take its time with the consideration of 
a matter that affected only ourselves. 

Mr. Newton. Well, everybody was busy from about the 1st of July, 
1919, until the law was passed to get in. Most every section of the 
country was represented down here, to have Congress right something 
or other that had happened during the time of Government controK 
and I am wondering how it was that a company so near the Capitol 
here did not get down here at all. 

Mr. Kent. Just for that reason, Mr. Newton. Just because everv^- 
body else in the wide land was, we felt that we should not add the 
burden of our private claim to the burdens that already harassed this 
committee. 

Mr. Merriti'. Was it just your natural modesty ? 

Mr. Kent. It was not our natural modesty, Mr. Merritt, but our 
natural consideration of eternal fitness. 

Mr. Merritt. When did you get over that ? 

Mr. Kent. We got over that, Mr. Merritt, if you please, when it 
became apparent to us that the matter must be brought to the 
attention of the committee. 

Now, Mr. Chairman, are there any other questions? I think that I 
have covered generally the proposition. 

The Chairman. Are there any questions to be asked of Mr. Kent 
by the members of the committee ? 

Mr. Denison. Of course, it is a fact that the Congress has now 
more time to consider it than it then had. 

Mr. Kent. That is a consideration which I think would have 
justified our deferring the matter, Mr. Benson. 

Mr. Newton. It is also easier to get by. 

Mr. Webster. Mr. Kent, I find myself in such thorough accord 
with pretty nearly all of the legal principles which you have 
stated 

Mr. Kent. I thank you, sir. 

Mr. Webster (continuing). I dislike to find myself out of line 
with you on any of them; and I think it is perhaps due to a mis- 
understanding that we are out of line at all. 

This morning when I was interrogating Commissioner Clark it 
was with this thought in mind, that it was attempted to be shown 
here that the passage of this amendatory act would place your com- 
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pany in precisely the same situation of other companies which were 
included in the transportation act at the time of its passage. I under- 
took to show that perhaps that was not accurate, oecause all of th« 
companies which were included in the transportation act were re- 
quired, within the time limited by the act, to file an acceptance of 
tiie guaranty, if they saw fit to' stand upon it, and as a part of that 
acceptance to agree that if the company earned an amount in excess 
of the guaranty that it would turn back to the Government the ex- 
cess. And that in this situation that principle could not possibly 
operate, for the reason that we were attempting to do retroactively 
what perhaps we should have done originally, and that if your com- 
pany during the six months' period had earned an amount in exce\- 
of the guaranty, notwithstanding your election to come under tho 
bill, there would have been no power on the part of the Government 
to compel you to account for the excess. 

Will you explain to me now how the Government could have am- 
pelled you to do that? 

Mr. Kent. Why, I think in this way, Judge Webster : That is iW 
point to which I referred when I said that I hesitated to enter a fielu 
of discussion wherein angels might fear to tread. The whole purpose 
of this proposed amendment is to do what it is conceived should have 
been done in the first instance. If the statutes originally had beei 
so framed, we would have been obligated by our acceptance. If w> 
had made more than our standard return, we might have been legally 
compelled — I say legally we might have been, although the President 
might graciously have refrained from compelling us — to make resti- 
tution to the Government. 

Mr. Webster. Now, at the time you filed that acceptance, Mr 
Kent, you were not included within the provisions of that law, werf 
you? 

Mr. Kent. Xo ; that is what I said. Judge Webster. 

Mr. Webster. You would have had just as good a right to file a 
claim for the guaranty under the law as you would have had to ti-^ 
an acceptance of the provisions of the law in their relation to tlw 
guaranty; would you not? 

Mr. Kent. No ; because all we could have done would be what any 
railroad withwhich we Avere competing could have done. Now. I 
expressly prefaced my statement with the suggestion that if Congiv>^ 
had done in the first instance what we are now asking Congress t« 
do — in other words, if section 209, as originally enacted, had com- 
prehended our line, and if we had accepted the provisions of tin' 
statute as required in subsection b — then we could have been con 
pelled to account to the Government for any excess above our statii 
ard return. 

What we are asking now is that Congress simply eliminate — wij-^ 
out — the intervening months that have elapsed since the enactmei.i 
of section 209, and put this provision in exactly as if it had l)eoi 
incorporated in the first instance, so that the amendment, if th'^ 
act should be amended as we ask it, is to be considered exactly a- 
it would have been considered if it had been passed in the first 
instance. Our acceptance, therefore, is to be considered on exatth 
the same basis as that upon which it would have been considered i' 
the law had included us in the first instance. 
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But I say that the whole proposition is irrelevant, because we 
knew beyond the peradventure of a doubt that we could not make a 
profit, and that there would be no excess of which we would be 
required to make restitution. 

Mr. Webster. All right, but this fact remains none the less, that 
the Government in the transportation act of 1920 made no offer of 
any contract to your company, of any guarantee of anything, did it? 

Mr. Kent. By the Government you possibly refer to the Interstate 
Commerce Commission? 

Mr. Webster. No ; I mean the Government. 

Mr. Kent. Well, the Interstate Commerce Commission is the Gov- 
ernment, Judge Webster. It is a branch of the Govermnent; and it 
sent us the form of acceptance approved by it in puisuance of the 
statute. 

Mr. Webster. No; the Government, acting through the Congress, 
made an offer to certain designated carriers of a certain guarantee. 

Mr. Kent. That is right. 

Mr. Webster. Upon certain terms and conditions. 

Mr. Kent. Yes, sir. 

Mr. Webster. Your company was not included in that act ? 

Mr. Kent. That is right. 

Mr. Webster. Then there was nothing for you to accept, was 
there, because you had not received any offer? 

Mr. Kent. We were accepting our inchoate rights. 

Mr. Webster. What rights? 

Mr. Kent. The rights that we hoped Congress would give us. 

Mr. Webster- Oh, yes; but I am talking about any legal rights. 

Mr. Kent. No. 

Mr Webster. Now, then, if there was no offer of a contract for 
you to accept, you could not by any act of your own create a lia- 
bility against the Government, could you ? 

Mr. Kent. We are not attempting to create a liability. Judge 
Webster. 

Mr. Webster. All right. Then if during the period of the guar- 
anty you had earned twice the amount of the guaranty it would 
have Deen your money, because you were not within the original act, 
it would have been legitimate because you earned it under the law 
of the land at the time you received it, and it would not be within 
the constitutional power of the Government to take any part of it 
away from you, would it? 

Mr. Kent. I think it would. Judge Webster. 

Mr. Webster. On what theory? 

Mr. Kent. For this reason. We had given our acceptance. Now, 
then, regard that, if you will, as a challenge. We are betting the 
Ignited States that during the guaranty period we will not make 
any money. The Government takes up our proposition before we 
have time to withdraw or repudiate it, and acting upon our accept- 
ance passes a retroactive amendment making our acceptance effective. 
I think that we then would be clearly estopped from repudiating it. 

Mr. Webster. As I see, the only effect of your acceptance at all is 
as an act upon your part showing good faith. 

Mr. Kent. It should have had that effect. 

Mr. Webster. It has a moral effect in that it indicates to us that 
voii are not coming in subsequently, after having made a gamble 
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and lost, and ask the Government to make you whole. You say in 
proof of that that '' we told you long in advance that we knew you 
were going to have a loss, and we told you this in the form of filin«r 
an acceptance which had no legal . validity at any time, and has 
none now." 

Mr. Kent. We are exactly in accord on that proposition, Judjre 
Webster. • 

Mr. Webster. Well, I thought we were. 

Mr. Kent. Absolutely so. And I thank you for your exposition 
of it. Mr. Chairman, are there any further questions that anyone 
wishes to ask ? 

The Chairman. Are there any further questions that any mem- 
bers of the committee wish to ask Mr. Kent? If not, have you any 
further statement to make to the committee, Mr. Kent? 

Mr. Kent. None, Mr. Chairman, except to express my apprecia- 
tion of the courtesy accorded me by the committee. 

The Chairman. Very well; that will be all; and we thank you. 
Mr. Kent. 

(Witness excused.) 

The Chairman. Will the Chesapeake Steamship Co. name some 
one who will state their views in the matter? 

STATEMENT OF MR. GEOEOE WEEMS WILLIAMS, 701 MARYLAND 
BUILDING, BALTIMORE, MD., GENERAL COUNSEL, CHESAPEAKE 
STEAMSHIP CO. 

The Chairman. Mr. AVilliams, do you desire to proceed with your 
statement ? 

Mr. Williams. Yes, sir; Mr. Chairman, I will proceed. 

The Chairman. Do you desire to proceed without interruption 
until you have concluded your statement ? 

Mr. Williams. No, Mr. Chairman ; I will welcome questions as we 
go along. 

Mr. Chairman and gentlemen of tlie committee, the Chesapeake 
Steamship Co. is a Maryland corporation, incorporated in 1900. It 
had, at the beginning of the war, five steamers adapted to inland 
navigation; that is, on the bay and its tributaries. It operated two 
lines, one line from Baltimore to West Point on the York Ri^^er, with 
four or five stops on the York River between the mouth of the river 
and West Point. At West Point it connects with the Southern. Rail- 
road Co. for Richmond and other points. Its other line is on the 
Chesapeake Bay from Baltimore to Norfolk. 

Its sto(!k is owned, one-third by the Atlantic Coast Line Railroad 
and two-thirds by the Southern Railroad Co. 

Its directorship is made up of eight gentlemen, one L. Green, who 
is an officer, vice president of the Southern Railroad Co., the others 
being J. J. Nelligan, president of the Safe Deposit & Trust Co,. 
Baltimore, which is our largest institution of that kind, and who hap- 
pens to be a director of the Atlantic Coast Line Railroad; Norman 
James, of Baltimore, president of the James Lumber Co., who hap- 
pens to be a director oi the Atlantic Coast Line Railroad ; Waldo New- 
comer, president of the National Exchange Bank, and who happens 
to be a director of the Atlantic Coast Line ; F. S. Royster, president 
of the Royster Guano Co., Norfolk, who, so far as I know, is not con- 
nected with either railroad; E. Stanley Gary, of James A. Gary. & 
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Sons, of Baltimore, cotton duck manufacturers, who is not connected 
with any railroad company; John S. Gibbs, of the Gibbs Preserving 
Co., who is not connected with either railroad company; and Key 
C^ompton, who is president of the company but not connected with 
either railroad. 

Mr. Denison. May I ask a question there — ^you say these gentlemen 
are directors? 

Mr. Williams. Yes, sir. 

Mr. Denison. How can they be dii'ectors and not stockholders ? 

Mr. WiLLLAMfci. They have qualifying shares in a corporate sense. 
T do not think, under our Maryland laws, we have to have qualifying 
shares, but these gentlemen have one or two shares, and when we say 
that we are talking of matters of substance and not detail. 

Now, the proposition is that we were taken over by the Eailroad 
Administration, and were operated during the full time of Federal 
control of the railroads until March 1, 1920, when we were turned 
Lack. Our business was demoralized ; our traffic connections were in- 
jiired; the currents of traffic were all changed; our force was disor- 
«:anized, and we came back that way, and so far we have not been 
able to recover. I do not want to take up any more time of this com- 
mittee than is necessary to give you our views. 

So far as I can see, there is absolutely no possible ground or sug- 
gestion that can be made why a carrier by water, under Federal con- 
trol at the time Federal control was discontinued, is not entitled to 
the guaranty for the six months' period as much as a carrier by rail 
which was under Federal control. And the reasons which made Con- 
gress, so far as we know, put section 209 in the ti'ansportation act 
would have caused Congress to have acted in the same way in regard 
to water carriers. 

NoAv, one question has been suggested here 

Mr, Xew^ton (interposing). As I understand it, this company, the 
Chesapeake Steamship Co., is controlled by the SouthM*n Raili'oad 
Co.? 

Mr. Williams. No, sir; it is not oontix)Iled by it; the Southern 
Railroad Co. owns two-thirds of the stock. If the Southern Railroad 
Co., in tlie exercise of its stock ownership, would say, '' We want to 
elect our own board* of directors," and then cause the officers of the 
company to be directed by the board of directors to do this and that, 
it is perfectly obvious that the Southern Kailroad Co. could do that ; 
but that has not been the attitude of the Southern Bailroad Co., and 
the Chesapeake Steamship Co. has been operated as an independent 
line. 

I have got here the figures on the freight tonnage which it carries 
from port to port, and the freight tonnage which it interchanges with 
the various railroad lines, the Baltimore & Ohio, the Old Dominion, 
the Pennsvlvania, and the other railroads at the towns which it 
touches. 

Mr. Xewton. How old a company is this ? 

Mr. Williams. The Chesapeake Steamship Co. itself was formed 
in 1900. Prior to that there was a company formed known as the 
Baltimore, Chesaj^eake & Richmond Co., in which the Southern Rail- 
road Co. was interested. 

Mr. Xewton. When did the Southern Railroad Co. acquire the 
majority of this stock? 
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Mr. Williams. It had tliat stock ownership ever since the forma- 
tion of the present company, in 1900, and prior to that it owned a 
controllinjof stock interest in the predecessor of the present company. 

Mr, Newton. So that it would rather seem to me that it has bet'ii 
sort of considered as a part of the Southern Bailroad System. 

Mr. Williams. No; I would not say that, sir. It is a carrier that 
operates up and down the Chesapeake Bay and on the York River, 
connecting with and doing business at the Baltimore end with the 
Pennsylvania, the Baltimore & Ohio, and the Western Maryland. 

Now, I do not understand why the Atlantic Coast Line is penal- 
ized because the Southern Railroad Co. did not elect for its own 
physical property to take the guaranty. I always thought that was 
an option given to a railroad, whether they would or would not come 
in, and I understand on good authority that, as a matter of fact, a 
railroad company whose stock is owned by the Southern Railroad 
Co. has been allowed the guaranty; I cite the Mobile & Ohio Rail- 
road Co. and the Georgia Southern & Florida Railroad Co. 

Mr. Newton. The term is used " system of transportation " in 
section 209. 

Mr. Williams. That is a general provision taking cai'e of such 
cases, for example, where the railroads actually operate the steam- 
ships. 

Mr. Newton. My impression is that it would take in all the dif- 
ferent companies that soi-t of operate together as one system. 

Mr. Williams. I do not so read that section. 

Mr. Newton. In my State, the State of Minnesota, the Great 
Northern system has a number of other corporate interests. 

Mr. Williams. But in this — now, bear in mind — I should preface 
my remarks this way : We have not one complaint or fight against 
the Merchants & Miners' Transportation Co. ; we feel that they have 
rights. But we do object to the language contained in the act, so 
far as it says "not controlled by any railroad company." And we 
suggest that the words "not controlled by any railroad company'^ 
be stricken out, because you get down to the real one test, and tliat 
is whether the carrier was under Federal control at the time Fed- 
eral control ceased, and whether it lost money or was in a position 
to lose money, and it does not make any difference whether the 
traffic moves either partly on land by rail or wholly by water. There- 
fore, if those words on the thirteenth and fourteenth lines of the first 
page of the bill, " not controlled by any railroad company," and on 
the thirteenth line of page 2, " not controlled by any railroad com- 
pany," were eliminated, you would then have a bill which would 
cover the Merchants & Miners' Transportation Co. and would also 
absolutely cover the Chesapeake Steamship Co. 

Mr. Denison. Have you had any doubt but you were under the 
act? 

Mr. Williams. I am very glad you brought that matter up, Mr. 
Denison. Our president. Mr. Compton, had not the slightest doubt 
but this company was under the act. The Merchants & Miners' 
Transportation Co , I believe, or some of the officials of it, thought 
that the language, "heretofore ergaged as a common carrier/^ 
would cover it. I know that was the thought of the Chesapenke 
Steamship Co., and the question never came up to me 6s coniisel 
until about three months ago, when the Interstate Commerce Com- 
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mission held we were not under the act. And they applied a new 
test to determine who owned it. Where they got that test I do not 
know; it is not within the four corners of the bill. It is a test 
originated by the Interstate Commerce Commission, and they did 
not apply it to rail lines whose stock is owned by a railroad com- 
pany that has not accepted the provisions of the act. We say there 
is no basis for that in tliis act. Our contention is we are under the 
P'ederal control, no matter whether our traffic moves all by land, 
or partly by water and partly by land. 

Mr. Mates. If the Interstate Commerce Commission should accept 
your construction of this section 209 and hold that the Chesapeake 
Steamship Co., however, was entitled to the guaranty under section 
209, where would that leave it in connection with these others ? 

Mr. AViLLiAMS. The Mercliants & Miners' Transportation Co.? 

Mr. Mapf.s. No : in connection with these other companies that are 
owned by this railroad company, such as the Xew England and the 
Old Dorainion ? 

ilr. Williams. That would leave them just where they are; most 
of them have collected the guaranty. 

Mr. Mapes. The commission holds that by reason of the fact that 
those companies are controlled by the other companies they come 
under the law? 

Mr. Williams. Yes ; but you can put this theory 

Mr. Mapes (interposing). It seems to me that that is consistent. 

Mr. Williams. No, sir; they could say this: They could say that 
where the stock of a water carrier is entirely owned by one railroad, 
then they will consider it as one system. 

Mr. Mapes. You would make a distinction, then, between 

Mr. Williams (interposing). A diversity of stock ownership. 

Mr. Mapes (continuing). One carrier owning the stock, or two? 

Mr. WiLLiA3i8. Yes; the Chesapeake Steamship Co. is not owned 
entirely by one railroad. 

Mr. Mapes. You would not make that distinction until an amend- 
ment of the act is adopted ? 

Mr. Wili^iams. No, sir. In common parlance, I could not tell you 
in truth that the Chesapeake Steamship Co. was a part of the 
Southern Railroad Co. ; it does not give them any preference. 

Mr. Mapes. Do you base your claim on the fact that this is an 
entirely separate entity from the railroad company ? 

Mr. Williams. Yes ; as a matter of law, that is true. 

Mr. Mapes. It is not'more so than the Old Dominion and some of 
the other lines. 

Mr. Williams. The Old Dominion is not in the same situation 
exactly ; nor is the Ocean Steamship Co. 

Mr. Mapes. They are separate entities.. 

Mr. Williams. Yes; if the Interstate Commerce Commission 
wanted to treat the Ocean Steamship Co. as a part of the Central 
Railroad of Georgia, you can understand it; but you can not under- 
stand how they can treat a company, one-third of whose stock is 
owned by a dinerent railroad system from that which owns the ma- 
jority of the stock; it is not a part of the system. 

Mr. Mapes. You would have to have stockholders to sen^e as mem- 
bers of the board of directors. 



72 EXTENSION OF GOVERNMENT GUARANTY TO CARRIERS BY WATER. 



Mr. Williams. But that would not be a part of the system. I have 
made my statement, and I do not know that I could streng^then it by 
repeating it. 

Mr. Sweet. The Southern Railroad Co. does not operate the Chesa- 
peake Steamship Co. ? 

Mr. WiLLiA3i8. Xo, sir. 

Mr. Saveet. And its connection with the steamship company is the 
ownership of two-thirds of the stock? 

Mr. Williams. Yes, sir. 

Mr. Sweet. But the steamship company was a separate entity ? 

Mr. Williams. Yes, sir. 

Mr. Sweet. And worked in conjunction with the Southern Railroad 
Co., but its connection with that company was simply the ownership 
of two-thirds of the stock, so far as ownership of the company was 
concerned ? 

Mr. WiLiiiAMs. Yes ; I have got here, which, with the permission of 
the committee, I will file for insertion in the record, a statement of the 
tonnage over the two lines for all the years since 1914, except the year 
1918, and then in 1918 there was some arbitrary — not in the sense of 
injustice, but just an arbitrary allocation of trade between the Bay 
Line — the Baltimore Steam Packet Co. — and the Chesapeake Line, in 
dividing the tonnage of the Atlantic Coast Line and the Norfolk & 
Western. 

The Chairman. Without objection, the table will be inserted in the 
record. 

(The table referred to is printed in full, as follows:) 

statement of traffic, hy pvrrcntagcs, for yeurn U)lJi, 191'), 191(1 1911, and 1910, 

of the Chcsaiicnkr Steamship Co. 

CHESAPEAKE LINE. 



Coniioction. 



Southeni Railway 

Atlantic Coast Line > 

Norfolk & Woslern * 

Norfolk Southern R. R.«. , . 

Viri:lnian Railway 

Old Dominion S. S. Co 

Chesaneake <fe Ohio Ry. Co. 

Norfolk local 

Old Point Comfort 




81,399 

34.208 

7,302 

7,740 

853 

2, 54S 

\m 

30, 238 
6,9(52 



47.4 

20.0 

4.2 

4.5 

.6 

1.4 

.3 

17.6 

4.0 



Total 171,473 ,100.0 



1915 


1916 


1917 


Tons. 

76,25.'> 
37,801 

6, Ml 
10,445 

1,202 

2,449 

130 

33,582 

6, 537 


Per 

cent. 

43.6 

21.5 

3.7 

5.9 

.7 

1.4 

.2 

19.3 

3.7 


Tons. 


Per 
cent. 


Tons. 


Per 

cent. 


90,582 
39,335 

7,122 
12,126 

1,526 

2,513 

163 

39,700 

6,974 


41.3 

19.7 

3.6 

6.1 

.7 

1.8 

.1 

19.7 

3.5 


68,632 
32,220 

6,493 
11,718 

1,167 

2,882 

282 

44,262 

9,692 


38v7 

18.2 

3,7 

6.6 

.7 

1.6 

'24.9" 
5.6 


174,939 


100.0 


200,045 


loao 


177,348 


100.0 



1019 



Tons ^^^ 

1 


50,266 32.2 
48,785 31.2 



14,093 

1,477 

2,344 

264 

31.136 
7,120 



9. S 

.2 
19.9 



156,085 ll.X).0 



YORK RIVER LINE, VIA WEST POINT, VA. 



Southern Railway 

Chesapeake & Ohio Ry. 
Virginia Steamship Co. . 

York River landings 

West Point Local 



TjO, 801 


58.8 


45,595 


56.7 


.^649 


54.9 


9,456 


11.0 


9, 950 


12.3 


14, 478 


15.7 


5,497 


6.4 


5,140 


6.4 


5,429 


5.9 


17, 424 


20.2 


15, 665 


19.4 


17, 149 


18.5 


3,041 


3.6 


4,206 


5.2 


4,682 


5.0 


86,219 


KX). 


80,556 


100.0 


92, 387 


loao 



53,812 

22,740 

5,076 

19,865 

4,223 



105,716 100,0 




1 In 1917 tonnage of the Atlantic Coast Line R. R. was divided between the Baltimore Steam Packet 
Co. and Chesapeake Steamship Co. (and also in years 1914, 1915, and 1916), but under Federal control all 
tonnage was handled by Chesapeake Steamship Co. 

« In 1914, 1915, 1916, and 1917 tonnage of the Norfolk & Western Ry. was divided between the Baltimore 
Steam Packet Ci. and the Chosipeake Steamship Co., but under Federal control all traffic was handlwl 
by the Baltimore Steam Packet Co. • 

« In 1914, 1915, 1916, and 1917 tonnage of the Norfolk Southern R. R. was divided between the Bahimorr 
Steam Packet Co. and the Chesapeake Steamship Co., but under Federal control southbound tonnakt 
was handled by the Chesapeake Steamship Co., and northbound tonnage by the Baltimore Steam Packet Co 
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Mr. WiLMAMS. And in addition to that, this steamship company 
carried freight to every railroad connecting with this railroad com- 
pany. And, observe, for example, that at the high-water mark only 
47 per cent of this tonnage went to the Southern Eailroad Co. The 
balance of it, in 1914, was as follows: Twenty per cent to tlie At- 
lantic Coast Line, 4.2 per cent to the Norfolk & Western, 4.5 per 
cent to the Norfolk Southern Railroad^ 0.6 per cent to the Virginian 
Railway, 1.4 per cent to the Old Dominion Steamship Co., 0.3 per 
cent to the Chesapeake & Ohio Railway Co., 17.6- per cent to the 
Norfolk Local, and so on; and that vanes, so that in 1919 we find 
that the Southern Railroad is only getting 32.2 per cent of the ton- 
nage of the steamship company, and the Atlantic Coast Line is get- 
ting 31.2 per cent, feo if you will look at this exhibit, you will see 
that the steamship company is no integral part of the Southern Rail- 
road system, in the sense that the railroad company would not let 
anybody else in. 

Mr. Sweet. The president of that company also owns stock in the 
Southern? 

Mr. WiixiAMs. No, sir ; he does not own any stock in the Southern 
Railroad Co. at all; he was simply a man who was selected as a 
man who had knowledge and for his fitness in handling problems in 
the Chesapeake Bay. 

The Chairman. As to the distinction in the real ownership, which 
you have described, between the steamship company and the railroad 
company, you might cite the instance of the New Haven Railroad 
Co. ; they have asked for protection here for three or four steamship 
companies, and it happens that those steamship companies are so 
affected as to dockage, and so on, that they can neither receive from 
nor deliver to any carrier company whatsoever any freight, except 
to the New York & New Haven Railroad, and they are simply a 
part of that system. I think I can illustrate what was meant by 
this law. I can say to everybody present, as one of those who framed 
it originally, it is a system made up of several rail and water trans- 
portation companies. 

Mr. WiixiAMS. In the case you cite, Mr. Chairman, of the New 
Haven road, the steamship company Avas as much a part of the New 
Haven road as the ferry across the North River used to be to the 
Pennsylvania Railroad Co. 

The" Chairman. And no boats whatsoever can go to their docks, 
except their own boats. 

Mr. Williams. Yes. There is one other question, and that is the 
question that Judge Webster put so forcibly to Mr. Kent, and that is, 
whether an acceptance under an act which does not cover the carrier 
concerned would be binding at law. Now, I agree absolutely with 
Judge Webster's conclusion generally. It would be a moral obliga- 
tion. But you will remember there was some talk to-day about this 
being a gamble ; that is, the carrier could put in the acceptance and 
win Doth ways. Now, it was not a gamble ; the figures show that the 
Chesapeake Steamship Line had about as much chance to make 
money in the six months as a plow horse would have to race against 
Man o' War, and, if you will allow the slang, that is " going some." 

I will read you the figures: In 1919 we had a total operating reve- 
nue of $1,709,965.70 ; our operating expenses were $1,708,259 51. The 
difference between operating revenue and operating expenses, with- 
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out any question of paying interest, or anything of that kind, was 
$1,724. Now, when we come to the two months immediately pre ed- 
ing the making of tliis deal, we showed, for January and February, 
1920, operating revenue of $200,385.98, and operating expenses of 
$269,372.91, or a deficit of $69,000, in round numbers. So, by no pos- 
sibility, would any real sport call that a gamble. It was not. It 
was absolutely certain that there would be a deficit. 

Now, I do not want to take the time of the committee, but I do 
w^ant to call your attention to a few things. You take these roust- 
abouts on the water, to whom we used to pay 20 cents an hour, and 
they were getting 75 cents straight, and a dollar for overtime, and we 
had, so I am told, a colored fireman who was making so much money 
that when the boat laid over in Norfolk, he took his automobile 
down on the boat and paid the freight on it, so that he could have 
his automobile to run around Norfolk when the boat laid over there 
on Sundays. That might have been due to the wages, or it might 
have been due to traffic conditions in certain commodities. But that 
is the fact. 

So when the boats were turned back, you just put a mortgage on 
them that Ave can not get rid of, and what we are asking for now 
is simply to treat us like Congress wanted to treat the carriers by 
rail, or partly by rail and partly by water. And we say, when it 
comes to a proposition of $87,000 the Goverament ought not to hesi- 
tate a minute on it, because there is no real reason that you can 
advance except that Congress overlooked us. We were not on the 
job watching after our rights, and the period has now passed, the 
damage has been done, and we have suffered it, and the Government 
does not have to correct it if it does not want to. 

Mr. Denison. There is one question I want to bring out : Has the 
Interstate Commerce Commission recognized the claims of certain 
railroads which are a part of the Southern system and without 
the guaranty? 

Mr. Williams. I am so informed, in the case of the Mobile & Ohio. 

Mr. Hale. It is so reported in the Interstate Commerce Commis- 
sion report. 

Mr. Denison. I wanted to ask the reason for that distinction; I 
was wondering whether you kncAv the reason? 

Mr. Williams. I do not. I heard they turned us down on the 
ground that we were a part of the Southern Railroad system. If 
you can get around everything else, I do not see how you can get 
around this : Here is the Atlantic Coast Line, which has a one-third 
interest in the Chesapeake Steamship Co., and they will take one- 
third of the $87,000 loss. 

Mr. Sanueks. I was going to suggest, the first thing in the original 
act is carrier by railroad — any kind of a carrier. And then the other 
classification is carriers partly by railroad and partly by water. 

The Chairman. Are there anv other questions? 

Mr. Webster. Just one question. This thought occurred to me. 
that if it has been the policy of the Interstate Commerce Commis- 
sion in figuring the losses to the companies which ha^e accepted the 
act to take into consideration the losses incurred in operatinof a 
water carrier, why should not the logic of that situation apply to 
a corporation which elected to stay out of the law, and carry with it 
your company, including its burden, to share the loss? 
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]VIr. Williams. Judge Webster, you have to do this: In the first 
]>luce you have to establish that the Southern Kaih'oad Co. has com- 
niitteti some misdemeanor in staying out. That was purely an op- 
tion. The Southern Bailroad by not coming in has not committed 
any offense by not coming in, directly or indirectly. But assume 
tliut you ought to penalize it, you are hitting the Southern over the 
liead. and the Atlantic Coast Line at the same time and in the same 
ojjeration. There is no machinery by which you could say, "We 
will allow you one-third to indemnify the carrier who owns one- 
third of the stock and that did come in under the guaranty." 

Mr. Webstbil Take this case : Suppose the Southern Railroad Co. 
had filed an election under the transportation act to take the benefit 
of the guaranty 

Mr. Williams (interposing). Yes. 

^Ir. Webster. And your company had taken no independent ac- 
tion at all, would not your company have claimed the benefits of 
the guaranty? 

3Ir. Williams. Of course that is a hypothetical case, and it is 
Hirht hard to assume. But I assume we would. We have the Balti- 
more steam packet line, which operates the same type of vessel as 
we do, leaves the same places, Baltimore and Norfolk, every day at 
the same hour that we do, and they, because their stock is owned 
absolutely by the Seaboard Air Line, would get the guaranty for 
the six months, and the Chesapeake Steamship Co., which does ex- 
act! v the same sort of business, in the same wav. is barred. 

]Mr. Webster. Do you not think that in order to get anywhere 
under this law you have got to consider these carriers as .an entity, 
as a system, and that they must either come in as an entity or stay 
out as an entity, and that they can not come in in part and stay out 
in part? 

Mr. Williams. Judge Webster, it is undoubtedly true that the 
courts have held tluit where the stock of one corporation is held 
entirely by another, that in order to do equity and sometimes in 
equity tort cases, they will treat it as one and the same. But that 
principle goes down the minute that you introduce into one corpo- 
ration a substantial diversity of stock ownership. In other words, 
you can not call the Chesapeake Steamship Line a part of the South- 
ern Railroad Co.y first, because it has a different legal entity, or if 
you answer to that and say that the Southern Bailroad controls it — 
admitting that — then you have got to say, in order to make it a part 
of the Southern Railroad Co., that it owns all the stock. 

The Chairman. Mr. Williams, what do vou think would have 
teen the result if they had owned equal parts, 50-^0? 

Mr. Williams. That is another hypothetical question which is 
liard to answer. But what I am getting at is this: That if a sub- 
stantial part of the stock is owned by more than one corporation, 
then you can not call the property of the first cor]3oration a part of 
the system of the other, or of either of the stock-OAvning corpora- 
tions, because it is not so. That is the real answer. 

Mr. Webster. One further question: There appears to be an ap- 
2:)arent inconsistencv, Mr. Williams, in your position. 

Mr. Williams. How is that? 

Mr, Webster. It may be my misconstruction of your position. 
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Mr. Williams. Possibly so. 

Mr. Webster. I understood you to say a moment ago that the mere 
fact that the Southern Railroad Co. owned two-thirds of the Chesa- 
peake Steamship Co.'s stock had nothing to do with this question; 
that the fact remained that the Chesapeake Steamship Co. was an in- 
dependent entity and should be regarded as such. 

Mr. Williams. Yes, sir. 

Mr. Webster. And a little later in your statement you said that 
you thought, even though the entities should be separate, the com- 
panies should be included, if all the stock was owned by the raih'oad 
company. In one case you say the ownership of stock has nothing to 
do with it, and in the other case it has all to do with it. 

Mr. Williams. Here is what I mean : We start out with the two 
corporations here as distinct and separate as John Smith and Bill 
Jones; that is fundamental. Now, the courts go beyond that and say, 
" We will not treat the two corporations as two separate entities if 
one owns all the stock of the other, because if you do you are dealing^ 
with a sham and forgetting the substance." But no coui^t ever held 
that a corporation whose stock is owned by two different corporations 
in substantial proportions can be regarded as the property of one of 
the stockholders. 

Mr. HocH. Is not two-thirds of the stock a substantial control? 

Mr. Williams. Yes ; but what are you going to do with the one- 
third? 

Mr. HocH. That is simply the usual hard luck of a minority stock- 
holder who is frozen out. 

Mr. Wijj:/Iam8. But he is not frozen out. 

Mr. HocH. You are frozen out, are you not, so far as this guarantee 
is concerned? 

Mr. Williams. He is frozen out by the Intel state Commerce Com- 
merce Commission by putting in force a test which you can not find 
in the law. 

Now, if we could take that matter into court ' I would not be 
bothering you gentlemen at 11 o'clock at night on July 11 ; but you 
can not go into court, because when the act was passed, for some 
reason other, they just overlooked that matter. 

Mr. HocH. Do you say that although the Southern Railroad Co. 
has owned two-thirds of the stock of the Chesapeake Steamship Co. 
since the organization of this company it has never sought to contn)! 
the affairs of that company by the election of the board of dii*ectors, 
and so on ? 

Mr. Williams. So far as I know, it has not. The best test of that 
is what has been done. Xow, we show you how those boats are oper- 
ating on the Chesapeake Bay and its tributaries, and how they 
handle the freight. Is it a Southern Railroad proposition? Look 
at our tabulation here and you will see that we are in the broadest 
sense a common carrier. 

Mr. Graham. Let me ask you. Do you have any working contract 
Avith the Southern system? 

Mr. Williams. Xot a bit. 

Mr. Graham. Xo contractui al relations at all ? 

Mr. Wilijams. Xo. sir ; thev get the same treatment as anv other 
road. 
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Mr. Graham. Do you make connections with their passenger 
trains? 

Mr. Williams. Xo; it is practically all freight, sir. 

Mr. Graham. Then you have not any working agreement of any 
kind? 

Mr. Williams. No, sir. 

Mr. Graham. Never have had? 

Mr. Williams. Not so far as I know, and I have been counsel for 
four or five years. 

Mr. Graham. At the time, or about the time, that this acceptance 
was filed by your company, was there a meeting of the stockholders at 
which the directors were ordered to take any action ? 

Mr. Williams. No, sir; the directors approved it, but there was 
no stockholders' meeting. 

Mr. Graham. How often under the rules of your company do you 
have a meeting? 

Mr. Williams. Once a year. 

Mr. Denison. That is, a stockholders' meeting once a year? 

Mr. Williams. Yes, sir; and directors' meetings from time to time. 

The Chairman. Any other questions to ask of Mr. Williams ? 

Mr. Graham. One further question. There are 15 companies here 
named in the report given by Commissioner Clark at a former hear- 
ings that have accepted the provisions of this act. How many of 
these companies, if we should adopt your language, to make the 
steampship companies eligible — how many of those 15 that have filed 
acceptances might now come in? 

Mr. Williams. I do not think, sir, from what I know — and I do 
not want to speak inadvisedly, but I understand the Merchants & 
Minere' Transportation Co. and the Chesapeake Steamship Co. would 
be the only two. 

Mr. Graham. May I ask Mr. Wright. Do you know, Mr. Wright, 
if the language that he suggests, to cut out the carriers by water 
not controlled by railroad companies, leaving simply carriers by 
water, how many of these 15 that have already filed acceptances 
would be able to come in under that language, that have not already 
done so ? 

Mr. Wright. That is the only change you would make, is it? 

Mr. Graham. Yes ; as stated. 

Mr. Wright. The two lines. I would like to answer the chair- 
man's last question if he desires. The Monon Railroad, running 
from Louisville to Chicago and Michigan City, is owned, 50 per 
cent by the Southern Railroad Co., and 50 per cent by the Louis- 
ville & Nashville, and has been passed by the Interstate Commerce 
Commission and I think a payment has been made on account of 
the guaranty. 

Mr. Denison. I did not understand what you said. 

Mr. Wright. The Monon Railroad, running from Louisville to 
Chicago and Michigan City, is owned, 50 per cent by the Southern, 
and 50 per cent by the Louisville & Nashville, and I understand 
that it has been passed as eligible by the commission and a payment 
has been made on account of the guaranty. 

Mr. Webster. Because the Louisville & Nashville claimed the 
benefit of the act? 
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Mr. Wright. Xo; I think the Monon acted for itself, like the 
Chesapeake Line did. 

Mr. 8wEET. Did the commission differentiate in any way between 
tliose two propositions? I understand that it was connecteil witli 
the Southern Raih'oad; did the commission differentiate? 

Mr. Wright. It seems to have done that ; yes, sir. The Southern 
only owned ono-half of tlie Monon. 

Mr. Sweet. What is the p:round of the differentiation? 

Mr. Wright. I could not tell you. I wanted to suggest ^ if the 
chairman would permit, that a letter could be drafted — a very 
sliort letter — to the commiss on which would develop its position 
with respect to all corporations — water carrier corporations — in 
which the Southern Railway is interested. I believe it woulil de- 
velop the fact that there had been only one exception made because 
of Southern Railway interests. 1 am not absolutely sure of that. 
But that would be one way to get it properly into this record. 

The Chairman. Is there any doubt at all about the carrier 

Mr. Wright (interposing). There is no doubt about the rail- 
roads. 

The Chairman. They have all been cared for, and the rule seems 
to be that they are cared for in the act? 

Mr. Wright. That is my thought. I would like to check that up. 

The Chairman. There is no suggestion in the act about any- 
body's ownership in one road or another? 

Mr. Wright, rfot that I can find. 

The Chairman. So that the contingency spoken of could not 
arise under the act? 

Mr. Wright. Their position is beyond my understanding. 

Mr. Williams. Mr. Chairman, it could arise under the language 
in either case if it could arise at all. It would not make any dif- 
ference under the act whether it was a carrier by water or by rail 
under the act, so far as whether it was a part of the system of trans- 
portation of any other company concerned, because you would look 
to the same language. 

Mr. Merritt. But under the act vou have got to come in as a 
common carrier if you come in at all? 

Mr. Williams. That is our contention. 

Mr. Denison. I want to ask Mr. Wright about that. The theory 
of the statute was to operate the system as a system, but it is a matter 
of fact that the Interstate Commerce Conunission did not follow 
that, because the Southern system did not elect to take the guaranty* 
but the commission has allowed the guaranty to some of its suli- 
sidiaries who did elect; is that true? 

Mr. Wright. I understand that to be the case. The words " South- 
ern Railway" seem no different to me than the words "Southern 
system " ; that is really only a trade or advertising name ; it has no 
legal significance whatever. 

The Chairman. Have you any other witnesses who would like to 
be heard ? 

Mr. Williams. Mr. (Jompton would like to be heard brieflj'. 

The Chairman. We will hear him. 
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STATEMENT OF MB. KEY COMPTON, FBESIDENT CHESAPEAKE 

STEAMSHIP CO., BALTIMOEE, MD. 

Mr. CoMPTON. Mr. Chairman and gentlemen of the committee, I 
just want to clear up a few matters and show the correspondence 
had by the Chesapeake Steamship Co. with the Interstate Commerce 
Commission. Through the testimony of Chairman Clark this morn- 
ing, when he made reference to the ownership of two-thirds of the 
stock of the Chesapeake Steamship Co. by the Southern Kailway 
and the ownership of one-third of the stock of the steamship company 
by the Atlantic Coast Line, is the first time that I have heard officially 
from the commission, or any member of the commission that question 
as to being the reason why the commission turned down our claim. 
We presumed that we were under the railroad administration act, 
having been taken over by the President's proclamation and having 
remained under Federal control until Federal control ceased. When 
Federal control ceased, we proceeded on the theory that we were abso- 
lutely under the commission, being an independently operated cor- 
poration, and filed all the necessary papers with the commission in 
the form prescribed by the commission, and then I had some corre- 
spondence with the commission as to when we might expect to receive 
the money that w^e felt the Government owed us, and it was rather 
like a clap of thunder out of a clear sky when I received from the 
commission, under date of March 12, 1921, the following letter: 

INTEBSTATE CoMMEBCE COMMISSION, 

BuKEAu OF Finance, 
Washington, March 12, 1921, 
Mr. Key Compton, 

President Chesapeake Steamship Co. 

Dear Sir : Your letter of March 5, with accompanying statement giving further 
iuformation in regard to the status and operation of the Chesapeake Steamship 
Co. in connection with its controlling rail lines, has been considered by the com- 
mission, together with previous communications upon the same subject; and 
the conclusion has been reached that the Chesapeake Steamship Co. is not sub- 
ject to section 209 of the transportation act, 1920, and that the commission, 
may not lawfully certify payments' to that company under the said section. 
Very truly, yours, 

W. A. Colston, Director. 

Now, that was the first information, as the president of the com- 
pany, that I had had from the commission that we were not undei*^ 
the railroad administration act. And the commission does not give, in. 
that letter, any explanation as to why they declined our claim of 
eighty-seven thousand and a few hundred dollars. 

The Chairman. Never have given you any reason ? 

Mr. CoMPTON. Never have given us any reason, except that ; never 
liave told me at any time their declination of our claim was based 
on the fact that our stock control was two-thirds by the Southern 
Railway, and one-third by the Atlantic Coast Line. 

Now, 1 could not, in the English language, be more emphatic than 
to say what has already been said here by Mr. Wright and Mr. 
Williams and others, that the management of the Chesapeake Steam- 
ship Co., although the stock ownership is two-thirds in the Southern 
Railway, and one-third in the Atlantic Coast Line Railway, is oper- 
ated absolutely independently of its owners. Its policies are not die- 
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tated by its owners at any time. Our connections and our dealing 
with our connections are not in any wav influenced or controlled by 
the Southern Railway or the Atlantic Coast Line. 

Mr. Webster. May I interrupt there with a question: You say 
until you received this letter from the commission you had no 
thought that you were not included under the act. Did you read 
the act at that time? 

Mr. CoMPTON. I had read the act; yes, sir. 

Mr. Webster. If your contention is sound and this company is in 
be regarded as a separate, distinct entity, it is wholly a carrier by 
water, is it not? 

Mr. CoMPTON. Yes. sir. 

Mr. Webster. The language of the -act says that a carrier, as de- 
fined in this act, shall mean one which is a carrier by railroad, or 
?>artly by railroad and partly by water. If you disassociate yourself 
rom these two railroads you do not come within the language of 
the act, do you? 

Mr. Compton. Well, Judge, technically that may be true, but when 
the Panama Canal act was passed by Congress, they dealt with the 
question of control of water lines by stock ownership by railroads, 
and the question of the Chesapeake Steamship Co., and the Balti- 
more Steam Packet Co.. and the Ocean Steamship Co., and other 
companies similarly owned were before the commission. If you re- 
call the Panama Canal Act, you remember that it provided that un- 
less these companies were operated, in the opinion of the commis- 
sion, for the benefit of the public, tlie railroads must sell their owner- 
ship. It was left discretionary with the commission to decide as to 
whether these companies were or were not operated for public bene- 
fit. Eveiy community with which we did business came over here 
before the commission and testified, willinglv. and without anv in- 
fluence on our part, that the company was so operated. The commis- 
sion, therefore, ruled that the onwership could continue, because it 
was for the public's benefit; but at the same time provided that we 
should be governed by the Interstate Commerce Commission's rules 
and regulations, and we are to-day so governed, in all of our busi- 
ness. All of our rates from port to port, and with all of pur rail 
connections are governed by the Interstate Commerce Commission 
absolutely. Every pound of business we handle ; everything we do. 
both freight and passenger, is governed by the Interstate Commerce 
Commission. 

The Chairman. Are there any other questions to be asked? 

Mr. Compton. I would like to read into the record a copy of the 
entire correspondence had between the Interstate Commerce Com- 
mission and the Chesapeake Steamship Co. 

The Chairman. Without objection, it may go in. 

Mr. Compton. (Eeading:) 

Interstate Commerce ^oM^[^ssION, 

BmEAX^ OF Finance, 
V'ashington, Ffhntarjf 2S, 102L 
Mr. Key Compton, 

Presiffcnt Chesapeake Steamshii) Co., Baltimore, Md. 

Dear Sir : In reply to your inquiry of Februarj* 23 as to the present status of 
the claim of the Chesapeake Stcanisliip Co. under section 209 of tlie transiwrta- 
tion act. 1020, I would advise that the legal questions involved in this clniui 
have been considered by the conunisslon, and before a definite ruling is ma«le 
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it is desired to know what relationship there is between the operations of the 
boat line directed by the rail line in any respect other than that of the indirect 
control which may be exercised through ownei*shlp of capital stock. What pro- 
portion of the traffic carried by the Chesapeake Steamship Co. is received from 
or delivered to the controlling rail carriers? Please give any additional facts 
hearing upon the relationship of operations between the boat line and the rail 
lines. 

Very truly, yours, 

W. A. Colston, Director. 

March 5, 1921. 
Mr. W. A. Colston, 

Director Bureau of Finance, 

Interstate Commerce Commission, Wnshingtony D. C. 

Dear Sir : Yours of February 28 received, having relation to our account for 
the guaranty period under section 209 of the transportation act, 1920, and asking 
certain questions concerning the matter. Giving you the information desired, 
permit me to say : 

First. The operations of the Chesapeake Steamship Co. are in no manner di- 
rected or controlled by the owning carriers. The owning carriers are the 
Southern Railway Co., which owns two-thirds of the capital stock, and the 
Atlantic Coast Line Railroad Co., which owns one-third thereof. The carriers 
owning such stock have never and do not now in any manner control or direct, 
or attempt to control or direct, the operations of the said steamship company. 

Second. The traffic of the steamship comimny is received from and delivered 
to the sources 8ul>8tantially as shown on the attached statement. The owning 
carriers are in just the exact position relative to such traffic as the other car- 
riers and the public; they gain no advantage, nor have they any preference in 
any resi^ect. 

Third. The Chesapeake Steamship Co. was taken under Federal control on 
January 1, 1918, and continued thereunder until March 1, 1920, and Is a carrier 
within the teijns of section 209 of the transportation act, and did under the 
provisions of such act file its written acceptance of such act and the guaranty 
thereunder. 

I win be glad to furnish you with any furtlier or additional Information that 
you may desire shedding light on this matter. 
Yours, very truly, 

Key Compton, President. 



Chesapeake Steamship Co. 
Statement of tonnage and percentages, hij connections, for the year 1919. 

'BETWEEN BALTIMORE, MD., AND OLD POINT AND NORFOLK, VA. 



Connections. 


Northbound. 


Southbound. 


Total. 


Tonnage. 


Percent. 


Tonnage. 


Percent. 


Tonnage. 


Per cent. 


Southern Rv 


19,585 

18,027 

201 

165 

6 


37.9 

34.9 

.5 

.3 


30,681 

30,758 

14,492 

1,312 

258 


29.4 

29. 5 

13.8 

1.2 

.3 


60,286 

48,785 

14,693 

1,477 

264 


32 2 


A tlantic Coast Lino R. R .i 


31 2 


Norfolk Southern R. R.2 


9 5 


Virginia Ry 


o 


rhcsipeake & Ohio R. R 


2 


Norfolk & Western Ry.» 






Old Dominion S. S. Co 


1,103 

10,663 

1,852 


2.1 

20.7 

3.6 


1,241 
20,473 

.n 9.KH 


1.1 

19.6 

5.1 


2,344 

31,136 

7,120 


1 6 


NorfDlk local 


19 9 


Old Pointlocal 


4 5 








Total 


51,602 


100.0 


134,483 


100.0 


156,085 


100 







1 In 1917 tonnage of Atlantic Coast Line Railroad was divided between Baltimore Steam Packet Co. 
«nd Chesapeake Steamship Co., but under Federal control all tonnage was handled by Chesapeake Steam- 
ship Co. 

2 In 1917 tonnage of Norfolk Southern Railroad was divided between Baltimore Steam Packet Co. and 
Chesapeake Steamship Co., but under Federal control southbound tonnage was handled by Chesapeake 
Steamship Co. and northbound tonnage by Baltimore Steam Packet Co. 

3 In 1917 tonnage of Norfolk <fe Western Railway was divided between Baltimore Steam Packet Co. and 
Chesapeake Steamship Co., but under Federal control all tralfic was handled by Baltimore Steam Packet 
Co. 
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Chesapeakk Steamship l.'o. — ( !<mtiiuie<l. 
Statement of tomiaffc and pevventaueH, by connectians, for the pear lUW — < '<»n, 

BETWEEN BALTIMORE, MD., AND WEST POINT, VA. 



Connections. 



Southern Ry 

Chesapeake <& Ohio R. R 

Virginia 8. S. Co 

West Point (local) 

River landings (local) . . . . 

Total 



Northbound. 



Tonnage. 



23,808 

361 

735 

3,596 

6,aSo 



34,565 



Per cent. 



68.9 

1.0 

2.1 

10.4 

17.6 



100.0 



Southbound. 



Tonnage. 



22,897 
4,851 
1,843 
1,842 
6,832 



38,265 



Per cent. 



59.8 

12.9 

4.7 

4.8 

17.8 



100.0 



Total. 



Tonnagp. 



46,705 
5,212 
2,578 
5,438 

12, 917 



Per cent. 



54.2 

7.2 

3. •') 

7.4 

17.7 



72,850 



iniLO 



TONNAGE DELIVERED TO AND RECEIVED FROM CONNECTIONS AT BALTIMORE, 
MD., WHICH TONNAGE IS INCLUDED IN TONNAGE OF CONNECTIONS THROrciH 
NORFOLK AND WEST POINT AND WHICH WE ARE UNABLE TO SEPARATE, BUT 
WHICH MOVES ON THROUGH RATES TO OR FROM POINTS ON LINES OF r<>N- 
NECTION8 THROUGH NORFOLK AND WEST POINT. 



Baltimore & Ohio R. R. 

Peinsylvania R. R 

Wojtern Maryland Ry . . 



Total, 



4,846 

14,988 

99 



19,933 



3,129 
976 
315 



4,420 



7,975 

15,964 

414 



24,353 



Statement of tonnage and percentages by connections for the ye^r 1917, 

BETWEEN BALTIMORE, MD., AND OLD POINT AND NORFOLK, VA. 



Northbound. 



Connections. 



Tonnage. 



Southern Ry 

Atlantic Coast Line R. R. 
Norfolk Southern R. R . . . 

Virginian Ry 

Chesapeake <& Ohio R. R . 
Norfolk & Western R. R. 
Old Dominion S. S. Co. . . 

Norfolk local 

Old Point local 



Total. 



26,600 

12,307 

3,897 

80 

22 

1,580 

21,454 

4,004 



Percent. 



37.6 

17.4 

5.4 

.1 



1.3 

2.2 

30.3 

5.7 



70,923 



100 



Southbound. , 



Tonnage. 



41,942 

19,913 

7,821 

1,087 

260 

5,604 

1,302 

22,808 

5,688 



106,425 



Percent. 



39.4 
18.8 

7.3 

1 
.2 

5.2 

1.2 
21.5 

5.4 



Total. 



Tonnage. 



100 



68,632 
32,220 
11,718 

1,167 
282 

6,493 

2,882 
44.262 

9,692 

177,348 



Percent, 



3H.7 

1<.2 

6.6. 



3.7 

l.« 

24. d 

5. r> 



1(N) 



BETWEEN BALTIMORE, MD., AND WEST POINT, VA. 



Southern Ry 

Chesapoipeakc & Ohio R. R. 

Virginia S. a. Co 

West Point (local) 

River landings (local) 



Total. 



25,397 
4,300 
2,739 
2,213 

13, 851 



48, 510 



52.3 
9.0 
5.5 
4.7 

28.5 



28,415 

18,440 

2,337 

2,010 

6,004 



100 



57, 203 



49.6 

32.2 

4.2 

3.6 

10.4 



100 



53,812 

22,740 

5,076 

4,22:i 

19,855 



105,716 



21. > 

4. (> 
IS. V 



H» 



TONNAGE DELIVERED TO AND RECEIVED FROM CONNECTIONS AT BALTIMORE. 
MD., WHICH TONNAGE INCLUDED IN TONNAGE OF CONNECTIONS THROr(;H 
NORFOLK AND WEST POINT AND WHICH WE ARE UNABLE TO SEPARATE, BIT 
WHICH MOVES ON THROUGH RATES TO OR FROM POINTS ON LINES OF CON- 
NECTIONS THROUGH NORFOLK AMD WiSST POINT. 



Baltimore & Ohio R. R 

Pennsylvania R. R 

Western Maryland Ry . 

Total 



17, 220 
15, 447 

826 



33, 493 



5, 8;j i 
2,017 
2,275 



10, 72S 



23,0.>^ 

18,164 

3,101 



44,321 
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Chesapeake Steamship Co., 
Baltimore, Md., March /, 192 J. 
Interstate Commebce Commission, 

Washington, D. C. 

Gentlemen : On the 31st day of December, 1920, the Chesapeake Steamship 
Co. duly filed seven copies of its answer to order of this commission dated 
October 18, 1920, and supplement thereto of January 5, 1921, in the matter of 
settlement with carriers under the provisions of section 209 of the transporta- 
tion act, 1920. 

Chesapeake Steamship Co. now respectfully makes application for a certificate 
from this commission for the whole or a part of such account so filed as this 
commission can now issue and as is consistent with the terms of the transpor- 
tation act, 1920, as amended by act approved February 26, 1921. 

By the account or answer so filed the Chesapeake Steamship Co. claims that 
there is owing to it under the terms of said acts the sum of $87,778.02, as is 
particularly set forth therein, and reference is made to such answer or aetH!>unt. 

Chesapeake Steamship Co. is in need of such payments for the following spe- 
cified purposes : 

First. It has an accumulation of unpaid obligations which should have been 
paid many months ago, and would have been paid if it could have procured the 
funds so to do, totaling more than $75,000i, some of such obligations being many 
months overdue. 

Second. It is necessary to make certain repairs to the boats or steamers now 
in the service of the Steampship Ccx to conform with the rules and regulations 
of the United States Steamship Inspection Department, and to otherwise r^)ftir 
such steamers and boats in order to enable them to perform their public func- 
tions. 

Third. When the steamships belonging to this company were returned to it 
on March 1, 1920, there were certain necessary repairs that should have been 
done and that would have been done except for the lack of fimds, and some of 
such repairs are immediately needed at this time. 

The Steamship Co. asks that this application under the acts above mentioned 
be considered at as speedy day as possible. 
Sincerely, yours. 

Key Compton, PreHdent^ 



Intebstate Commerce Commission, 

Bureau of Finance, 
Washington, March 12, 1921. 
Mr. Key Compton, 

PresidQnt Chesapeake Steamship Co, 

Dear Sib: Your letter of March 5, with accompanying statement giving 
further information in regard to the status and operation of the Chesapeake 
Steamship Co. in connection with its controlling rail lines, has been considered 
by the commission, together with previous communications upon the same sub- 
ject ; and the conclusion has been reached that the Chesapeake Steamship Co. is 
not subject to section 209 of the transportation act, 1920, and that the commission 
may not lawfully certify payments to that company under the said section. 
Very truly, yours, 

W. A. Colston, Director. 



Chesapeake Steamship Co., 

Baltimore, July 15, 1921. 
Hon. Samuel E. Win slow. 

Chairman House Committee on Interstate and Foreign Commerce, 

United States House of Representatives, Washington, D. C, 

Dear Sir : I would like to supplement my testimony on Monday night, July 11, 
in the matter of House bill 7100, with the following statement : 

The Cheseapeake Steamship Co. was in exactly the same position as the rail- 
roads as regards the proclamation issued by the President on December 26, 
1917, which proclamation became effective January 1, 1918. 

64014—21 6 
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The Chesapeake Steamship Co., like the railroads, continued under its cor- 
porate nianagemeut, but subject to the orders of the Director General of Rail- 
roads, just as the railroads were. You will recall that Federal managers for 
the railroads were not named by the director general until three or four montlis 
after the proclamation became effective ; in other words, the railroads continued, 
as the Chesapeake Steamship Co. did, under their corporate management sub- 
ject to the rules and regulations pnmiulgated by the director general. 

On July 20, 1918, I was sent for by the regional director of the Allegheny 
region and instructed to take charge of the Chesapeake Steamship Co. and tbe 
Baltimore Steam Packet Co. as Federal manager, which I did. All revenues 
from January 1, 1918, up to that time were accounted for to me as Federal 
manager and turned over to me as Federal manager, and In their proper form 
credited to the Railroad Administration. 

Our accounting was separate from that of the Southern Railway and the 
Atlantic Coast Line. There were, of coui*se, separate Federal managers for tlie 
Southern Railway and Atlantic Coast Line, and the Federal managers of the 
Southern Railway and Atlantic Coast Line reported to the regional director of 
the southern region, with headquarters at Atlanta, Ga., while I reported to the 
regional director of the Allegheny region, with headquarters at Philadelphia, 
Pa., as Federal manager of the Chesapeake Steamship Co. and the Baltimore 
Steam Packet Co. You will therefore see from this statement that the Federal 
managers of the Southern Railway and the Atlantic Coast Line had no jurisdic- 
tion whatever over these companies .even imder Federal control, and the two 
steamer lines of which I was Federal manager were treated absolutely as 
separate units. 

While I was Federal manager of the Chesapeake Steamship Co. and the Balti- 
more Steam Packet Co. all my orders were received from either the regional 
director of the Allegheny region at Philadelphia, or from the director general, 
and none came to me through the Southern Railway or the Atlantic Coast Line, 
or their Federal managers. 
Yours, very truly. 

Key Oompton, President, 

The Chairman. Does the committee desire to have any further 
evidence? If not, we will consider the hearings closed. 

(And thereupon, at 11 o'clock and 20 minutes p. m., the committee 
adjourned, to meet on Tuesday, July 12, 1921, at 10 o'clock a. m.) 



